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Some organizations have legal services within their operation. Others acquire
such services on an as need basis, usually after getting into contractual problems.

We have included copies of standard WSDOT consultant agreements.

We highly recommend that when entering into an agreement with WSDOT,
that someone of authority and those close to the agreement read the complete
agreement!

It may save you trouble in the end.

In order for you to become familiar with the types of agreements used by WSDOT,
we have provided the following:

* Cost Plus a Fixed Fee

Negotiated Hourly Rates

» Task Order Negotiated Hourly Rates
» Provisional Hourly Rates

» Task Order Provisional Hourly Rates
 Lump Sum

Negotiated hourly rate and provisional hourly rate agreements may also be called
all-inclusive hourly rate agreements.

If prior to signing the agreement or if during the course of performing the work the
firm has any questions regarding the eligibility of costs or procedures for doing
something, contact the WSDOT consultant coordinator for an explanation!

Audit Guide for Consultants
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1999 Professional Services Consultant Agreement —
Cost Plus a Fixed Fee

Organization and Address
1999
PROFESSIONAL SERVICES
CONSULTANT AGREEMENT
COST PLUS A FIXED FEE
Agreement Number Federal 1.D. or S.S. Number 1099 Form Required
D YES D NO
Completion Date Federal Aid Number Unified Business Identifer (UBI) Fixed Fee
(If Applicable) Number
Overhead Progress Payment Rate % Project Title and Description of Work:
Overhead Method
I:] % Fixed Rate
D % Actual Cost
DBE Participation
YES D NO —% Total Amount Authroized
MBE Participation (Voluntary)
D YES D NO % Management Reserve Fund
WBE Participation (Voluntary) Maximum Amount Payable
YES NO _ %
THIS AGREEMENT, made and entered into this day of 1999, between the State of Washington, acting through

the Washington State Department of Transportation and the Secretary of Transportation, hereinafter called the “STATE”, and the above organization
hereinafter called the “CONSULTANT”.

WITNESSETH THAT:
WHEREAS, the STATE desires to accomplish the above referenced PROJECT, and

WHEREAS, the STATE does not have sufficient staff to meet the required commitment and therefore deems it advisable and desirable to engage the
assistance of a CONSULTANT to provide the necessary services for the PROJECT; and

WHEREAS, the CONSULTANT represents that he/she is in compliance with the Washington State Statutes relating to professional registration, if
applicable, and has signified a willingness to furnish Consulting services to the STATE,

NOW THEREFORE, in consideration of the terms, conditions, covenants and performance contained herein, or attached and incorporated and made
a part hereof, the parties hereto agree as follows:

I
General Description of Work
The work under this AGREEMENT shall consist of the above described work and services as herein defined and necessary to accomplish the completed
work for this PROJECT. The CONSULTANT shall furnish all services, labor and related equipment necessary to conduct and complete the work as
designated elsewhere in this AGREEMENT.
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I
Scope of Work
The Scope of Work and projected level of effort required for this project
is detailed in Exhibit “B” attached hereto, and by this reference made a part
of this AGREEMENT.

11
General Requirements

All aspects of coordination of the work of this AGREEMENT, with
outside agencies, groups or individuals shall receive advance approval by
the STATE. Necessary contacts and meetings with agencies, groups or
individuals shall be coordinated through the STATE. The CONSULT-
ANT shall attend coordination, progress and presentation meetings with
the STATE or such Federal, Community, city or County officials, groups
or individuals as may be requested by the STATE. The STATE will
provide the CONSULTANT sufficient notice prior to meetings requiring
CONSULTANT participation. The minimum number of hours or days
notice required shall be agreed to between the STATE and the CONSULT-
ANT and shown in Exhibit "B" attached hereto and made part of this
Agreement. The CONSULTANT shall prepare a monthly progress report,
inaformapproved by the STATE, that will outline in written and graphical
form the various phases and the order of performance of the work in
sufficient detail so that the progress of the work can easily be evaluated.
Goals for Disadvantaged Business Enterprises (DBE), Minority Business
Enterprises (MBE), and Women Business Enterprises (WBE) if required,
shall be shown on the heading of this AGREEMENT. If D/M/WBE firms
are utilized, the amounts authorized to each firm and their certification
number will be shown on Exhibit "E". All reports, PS&E materials and
other data, furnished to the CONSULTANT by the STATE shall be
returned. All designs, drawings, specifications, documents, and other
work products prepared by the CONSULTANT prior to completion or
termination of this AGREEMENT are instruments of service for this
PROJECT and are property of the STATE. Reuse by the STATE or by
others acting through or on behalf of the STATE of any such instruments
of service, not occurring as a part of this PROJECT, shall be without
liability or legal exposure to the CONSULTANT.

v
Time for Beginning and Completion
The CONSULTANT shall not begin any work under the terms of this
AGREEMENT until authorized in writing by the STATE. All work under
this AGREEMENT shall be completed by the date shown in the heading
of this AGREEMENT under completion date.

The established completion time shall not be extended because of any
delays attributable to the CONSULTANT, but may be extended by the
STATE, in the event of a delay attributable to the STATE, or because of
unavoidable delays caused by an act of GOD or governmental actions or
other conditions beyond the control of the CONSULTANT. A prior
supplemental agreement issued by the STATE is required to extend the
established completion time.

\%
Payment

The CONSULTANT shall be paid by the STATE for completed work and
services rendered under this AGREEMENT as provided hereinafter. Such
payment shall be full compensation for work performed or services
rendered and for all labor, materials, supplies, equipment, and incidentals
necessary to complete the work specified in Section 11, "Scope of Work".
The CONSULTANT shall conform with all applicable portions of 48 CFR
31

A.  Actual Costs: Payment for all consulting services for this project shall
be on the basis of the CONSULTANT's actual cost plus a fixed fee.
The actual cost shall include direct salary cost, overhead, direct non-
salary costs and fixed fee.
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Direct Salary Costs: The direct salary cost is the direct salary
paidto principals, professional, technical, and clerical personnel
for the time they are productively engaged in work necessary to
fulfill the terms of this AGREEMENT. The CONSULTANT
shall maintain support data to verify the direct salary costs billed
to the STATE.

Overhead Costs: Overhead costs are those costs other than direct
costs which are included as such on the books of the CONSULT-
ANT in the normal everyday keeping of its books. Progress
payments shall be made at the rate shown in the heading of this
AGREEMENT under "Overhead Progress PaymentRate". Total
overhead payment shall be based on the method shown in the
heading of the AGREEMENT. The two options are explained
as follows:

a.  Fixed Rate: If this method is indicated in the heading of the
AGREEMENT the STATE agrees to reimburse the CON-
SULTANT for overhead at the percentage rate shown. This
rate shall not change during the life of the AGREEMENT.

b.  Actual Cost: If this method s indicated in the heading of the
AGREEMENT the STATE agrees to reimburse the CON-
SULTANT the actual overhead costs verified by audit, up
to the maximum total amount payable, authorized under
this AGREEMENT, when accumulated with all other ac-
tual costs.

A summary of the CONSULTANT's cost estimate and the
overhead computation are attached hereto as Exhibit "C" and by
this reference made part of this AGREEMENT. When an Actual
Costmethod isused, the CONSULTANT (prime and all subcon-
sultants) will submit to the STATE within six (6) months after
the end of each firm's fiscal year, an overhead schedule in the
format required by the STATE (cost category, dollar expendi-
tures, etc.) for the purpose of adjusting the overhead rate for
billing purposes. It shall be used for the computation of progress
payments during the following year and for retroactively adjust-
ing the previous year's overhead cost to reflect the actual rate.
This information will be sent to the Consultant Service's Office.

FAILURE TO SUPPLY THIS INFORMATION BY EITHER
THE PRIME CONSULTANT OR ANY OF THE SUBCON-
SULTANTS SHALL CAUSE THE STATE TO WITHHOLD
PAYMENT OF THE BILLED OVERHEAD COSTS UNTIL
SUCH TIME AS THE REQUIRED INFORMATION IS RE-
CEIVED AND AN OVERHEAD RATE FOR BILLING PUR-
POSES IS APPROVED.

The STATE and/or the Federal Government may perform an
audit of the CONSULTANT's books and records at any time
during regular business hours to determine the actual overhead
rate, if they so desire.

Direct Non-Salary Costs: Direct non-salary costs will be reim-
bursed at the actual cost to the CONSULTANT. These charges
may include, but are not limited to the following items: travel,
printing, long distance telephone, supplies, computer charges
and fees of subconsultants. Air or train travel will only be
reimbursed to economy class levels unless otherwise approved
by the STATE. The CONSULTANT shall comply with the rules
and regulations regarding travel costs in accordance with the
STATE Department of Transportation Directive D13-50 and
revisions thereto. The billing for direct non-salary costs shall
include an itemized listing of the charges directly identifiable
with the PROJECT. The CONSULTANT shall maintain the
original supporting documents in their office. Copies of the
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B. Monthly Progress Payments:

original supporting documents shall be supplied to the STATE
upon request. All above charges must be necessary for the
services provided under this AGREEMENT.

4. Fixed Fee: The fixed fee, which represents the CONSULTANT's
profit, is shownin the heading of this AGREEMENT under Fixed
Fee. This amount does notinclude any additional fixed fee which
could be authorized from the Management Reserve Fund. This
fee is based on the scope of work defined in this agreement and
the estimated man-months required to perform the stated scope of
work. In the event a supplemental agreement is entered into for
additional work by the CONSULTANT, the supplemental agree-
ment may include provisions for the added costs and an appropri-
ate additional fee. The fixed fee will be pro-rated and paid
monthly in proportion to the percentage of work completed by the
CONSULTANT and reported in the monthly progress reports
accompanying the invoices. Any portion of the fixed fee earned
but not previously paid in the progress payments will be covered
in the final payment, subject to the provisions of Section IX
entitled "Termination of Agreement."

5. Management Reserve Fund: The STATE may desireto establish
aManagement Reserve Fund to provide the Agreement Admin-
istrator the flexibility of authorizing additional funds to the
AGREEMENT for allowable unforeseen costs, or reimbursing
the CONSULTANT for additional work beyond that already
defined in this AGREEMENT. Such authorization(s) shall be in
writing and shall not exceed the lesser of $50,000 or 10% of the
Total Amount Authorized as shown in the heading of this
AGREEMENT. The amount included for the Management
Reserve Fund is shown in the heading of this AGREEMENT.
This fund may be replenished in a subsequent supplemental
agreement. Any changes requiring additional costs in excess of
the "Management Reserve Fund” shall be made in accordance
with Section XIV, "Extra Work".

6. Maximum Total Amount Payable: The Maximum Total Amount
Payable, by the STATE to the CONSULTANT under this
AGREEMENT, shall not exceed the amount shown in the head-
ing of this AGREEMENT. The Maximum Total Amount Pay-
able is comprised of the Total Amount Authorized, which in-
cludes the Fixed Fee and the Management Reserve Fund. The
Maximum Total Amount Payable does not include payment for
extra work as stipulated in Section XIV, "Extra Work."

The CONSULTANT may submit
invoices to the STATE for reimbursement of actual costs plus the
calculated overhead and fee not more often than once per month
during the progress of the work. Such invoices shall be in a format
approved by the STATE and accompanied by the monthly progress
reports required under GENERAL REQUIREMENTS, of this
AGREEMENT. The invoices will be supported by itemized listing
for each item including direct salary, direct non-salary and allowable
overhead costs to which will be added the pro-rated Fixed Fee. To
provide a means of verifying the invoiced salary costs for CON-
SULTANT employees, the STATE may conduct employee inter-
views. These interviews may consist of recording the names, titles
salary rates and present duties of those employees performing work
on the PROJECT at the time of the interview.

C. Final Payment: Final payment of any balance due the CONSULT-
ANT of the gross amount earned will be made promptly upon its
verification by the STATE after the completion of the work under this
AGREEMENT, contingent upon receipt of all PS&E, plans, maps,
notes, reports and other related documents which are required to be
furnished under this AGREEMENT. Acceptance of such final
payment by the CONSULTANT shall constitute a release of all
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claims for payment which the CONSULTANT may have against the
STATE unless such claims are specifically reserved in writing and
transmitted to the STATE by the CONSULTANT prior to its accep-
tance. Said final payment shall not, however, be a bar to any claims
that the STATE may have against the CONSULTANT or to any
remedies the STATE may pursue with respect to such claims.

The payment of any billing will not constitute agreement as to the
appropriateness of any item and that at the time of final audit, all
required adjustments will be made and reflected in a final payment.
In the event that such final audit reveals an overpayment to the
CONSULTANT, the CONSULTANT will refund such overpayment
to the STATE within thirty (30) days of notice of the overpayment.
Such refund shall not constitute a waiver by the CONSULTANT for
any claims relating to the validity of a finding by the STATE of
overpayment. The CONSULTANT has twenty (20) days after receipt
of the final POST AUDIT to begin the appeal process to the STATE
for audit findings.

D. Inspection of Cost Records: The CONSULTANT and his/her sub-
consultants shall keep available for inspection by representatives of
the STATE and the United States, for a period of three years after final
payment, the cost records and accounts pertaining to this AGREE-
MENT and all items related to or bearing upon these records with the
following exception: if any litigation, claim or audit arising out of, in
connection with, or related to this contract is initiated before the
expiration of the three year period, the cost records and accounts shall
be retained until such litigation, claim, or audit involving the records
is completed.

VI
Subcontracting
The STATE permits subcontracts for those items of work as shown in
Exhibit "D" to this AGREEMENT.

Compensation for this subconsultant work shall be based on the cost
factors shown on Exhibit "D", attached hereto and by this reference made
a part of this AGREEMENT.

The work of the subconsultants shall not exceed its maximum amount
payable unless a prior written approval has been issued by the STATE.

All reimbursable direct labor, overhead, direct non-salary costs and fixed
fee costs for the subconsultant shall be substantiated in the same manner
as outlined in Section V. All subcontracts exceeding $10,000 in cost shall
contain all applicable provisions of this AGREEMENT.

The CONSULTANT shall not subcontract for the performance of any
work under this AGREEMENT without prior written permission of the
STATE. No permission for subcontracting shall create, between the
STATE and subcontractor, any contract or any other relationship.

viI
Employment
The CONSULTANT warrants that he/she has not employed or retained
any company or person, other than abona fide employee working solely for
the CONSULTANT, to solicit or secure this contract, and that it has not
paid or agreed to pay any company or person, other than a bona fide
employee working solely for the CONSULTANT, any fee, commission,
percentage, brokerage fee, gift, or any other consideration, contingent
upon or resulting from the award or making of this contract. For breach or
violation of this warrant, the STATE shall have the right to annul this
AGREEMENT without liability, or in its discretion, to deduct from the
AGREEMENT price or consideration or otherwise recover the full amount
of such fee, commission, percentage, brokerage fee, gift, or contingent fee.
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Any and all employees of the CONSULTANT or other persons while
engaged in the performance of any work or services required of the
CONSULTANT under this AGREEMENT, shall be considered employ-
ees of the CONSULTANT only and not of the STATE, and any and all
claims that may or might arise under any Workmen’s compensation Act on
behalf of said employees or other persons while so engaged, and any and
all claims made by a third party as a consequence of any act or omission
on the part of the CONSULTANT’s employees or other persons while so
engaged on any of the work or services provided to be rendered herein,
shall be the sole obligation and responsibility of the CONSULTANT.

The CONSULTANT shall not engage, on a full or part time basis, or other
basis, during the period of the contract, any professional or technical
personnel who are, or have been, at any time during the period of the
contract, in the employ of the United States Department of Transportation
orthe STATE, except regularly retired employees, without written consent
of the public employer of such person.

VI
Nondiscrimination

The CONSULTANT agrees not to discriminate against any client, em-
ployee or applicant for employment or for services because of race, creed,
color, national origin, marital status, sex, age or handicap except for abona
fide occupational qualification with regard to, but not limited to the
following: employment upgrading, demotion or transfer, recruitment or
any recruitment advertising, a layoff or terminations, rates of pay or other
forms of compensation, selection for training, rendition of services. The
CONSULTANT understands and agrees that if it violates this provision,
this AGREEMENT may be terminated by the STATE and further that the
CONSULTANT shall be barred from performing any services for the
STATE now or in the future unless a showing is made satisfactory to the
STATE that discriminatory practices have terminated and that recurrence
of such action is unlikely.

During the performance of this contract, the CONSULTANT, foritself, its
assignees and successors in interest agrees as follows:

A. Compliance With Regulations: The CONSULTANT shall comply
with all Regulations of the United States Department of Transporta-
tion relative to Civil Rights, with specific reference to Title 49 Code
of Federal Regulations (CFR) Part 21, 23 CFR 710.405(b) and Title
VIofthe CivilRights Act of 1964, as amended. The CONSULTANT
shall comply with the American Disabilities Act of 1992, as amended.

B. Nondiscrimination: The CONSULTANT, with regard to the work
performed by it during the contract, shall not discriminate on the
grounds of race, creed color, sex, age, marital status, national origin
or handicap except for a bona fide occupational qualification in the
selection and retention of subconsultants, including procurements of
materials and leases of equipment. The CONSULTANT shall not
participate either directly or indirectly in the discrimination prohib-
ited by Section 21.5 of the Regulations, including employment
practices when the contract covers a program set forth in Appendix I1
of the Regulations.

C. Solicitations for Subconsultants, Including Procurements of Materials
and Equipment: In all solicitations either by competitive bidding or
negotiation made by the CONSULTANT for work to be performed
under a subcontract, including procurements of materials or leases of
equipment, each potential subconsultant or supplier shall be notified
by the CONSULTANT of the CONSULTANT’s obligations under
this contract and the Regulations relative to nondiscrimination on the
grounds of race, creed, color, sex, age, marital status, national origin
and handicap.

D. Information and Reports: The CONSULTANT shall provide all
information and reports required by the Regulations, or directives
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issued pursuant thereto, and shall permit access to its books, records,
accounts, other sources of information, and its facilities as may be
determined by the STATE to be pertinent to ascertain compliance
with such Regulations or directives. Where any informationrequired
of the CONSULTANT is in the exclusive possession of another who
fails or refuses to furnish this information the CONSULTANT shall
so certify to the STATE, or the United States Department of Trans-
portation as appropriate, and shall set forth what efforts it has made
to obtain the information.

E. Sanctions for Noncompliance: Inthe eventof the CONSULTANT’s
noncompliance with the nondiscrimination provisions of this con-
tract, the Department of Transportation shall impose such contract
sanctions as it or the Federal Highway Administration may determine
to be appropriate, including, but not limited to:

1. Withholding of payments to the CONSULTANT under the
contact until the CONSULTANT complies, and/or

2. Cancellation, termination or suspension of the contract, in
whole or in part.

F. Incorporation of Provisions: The CONSULTANT shall include the
provisions of paragraphs (A) through (G) in every subcontract,
including procurements of materials and leases of equipment, unless
exempt by the Regulations or directives issued pursuant thereto. The
CONSULTANT shall take such action with respect to any subconsul-
tant or procurement as the STATE or the Federal Highway Adminis-
tration may direct as a means of enforcing such provisions including
sanctions for noncompliance; provided, however, that, in the event a
CONSULTANT becomes involved in, or is threatened with, litiga-
tion with a subconsultant or supplier as a result of such direction, the
CONSULTANT may request the STATE to enter into such litigation
to protect the interests of the STATE, and in addition, the CONSULT-
ANT may request the United States to enter into such litigation to
protect the interests of the United States.

G. Unfair Employment Practices: The CONSULTANT shall comply
with RCW 49.60.180 and Executive Order number E.O.77-13 of the
Governor of the State of Washington which prohibit unfair employ-
ment practices.

IX
Termination of Agreement
Theright isreserved by the STATE to terminate this AGREEMENT at any
time upon ten (10) days written notice to the CONSULTANT.

Inthe event this AGREEMENT is terminated by the STATE other than for
default on the part of the CONSULTANT, a final payment shall be made
to the CONSULTANT which, when added to any payments previously
made, shall total the actual costs plus the same percentage of the Fixed Fee
as the work completed at the time of termination is to the total work
required for the PROJECT. In addition, the CONSULTANT shall be paid
for any authorized extra work completed.

No payment shall be made for any work completed after ten days following
receipt by the CONSULTANT of the Notice to terminate. If the accumu-
lated payment made to the CONSULTANT prior to Notice of Termination
exceeds the total amount that would be due when computed as set forth
herein above, then no final payment shall be due and the CONSULTANT
shall immediately reimburse the STATE for any excess paid.

If the services of the CONSULTANT are terminated by the STATE for
default on the part of the CONSULTANT, the above formula for payment
shall not apply.
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In such an event, the amount to be paid shall be determined by the STATE
with consideration given to the actual costs incurred by the CONSULT-
ANT in performing the work to the date of termination, the amount of work
originally required which was satisfactorily completed to date of termina-
tion, whether that work is in a form or a type which is usable to the STATE
atthe time of termination; the cost to the STATE of employing another firm
to complete the work required and the time which maybe required to do so,
and other factors which affect the value to the STATE of the work
performed at the time of termination. Under no circumstances shall
payment made under this subsection exceed the amount which would have
been made using the formula set forth in the previous paragraph.

If it is determined for any reason that the CONSULTANT was not in
default or that the CONSULTANT’s failure to perform is without the
CONSULTANT's or it’s employee’s default or negligence, the termina-
tion shall be deemed to be a termination for the convenience of the STATE
in accordance with the provision of this AGREEMENT.

In the event of the death of any member, partner or officer of the
CONSULTANT or any of its supervisory personnel assigned to the
project, or, dissolution of the partnership, termination of the corporation,
or disaffiliation of the principally involved employee, the surviving
members of the CONSULTANT hereby agree to complete the work under
the terms of this AGREEMENT, if requested to do so by the STATE. The
subsection shall not be a bar to renegotiation of the AGREEMENT
between the surviving members of the CONSULTANT and the STATE,
if the STATE so chooses.

In the event of the death of any of the parties listed in the previous
paragraph, should the surviving members of the CONSULTANT, with the
STATE’s concurrence, desire to terminate this AGREEMENT, payment
shall be made as set forth in the second paragraph of this section.

Payment for any part of the work by the STATE shall not constitute a
waiver by the STATE of any remedies of any type it may have against the
CONSULTANT for any breach of this AGREEMENT by the CONSULT-
ANT, or for failure of the CONSULTANT to perform work required of it
by the STATE. Forbearance of any rights under the AGREEMENT will
not constitute waiver of entitlement to exercise those rights with respect to
any future act or omission by the CONSULTANT.

X
Changes of Work

The CONSULTANT shall make such changes and revisions in the com-
plete work of this AGREEMENT as necessary to correct errors appearing
therein, when required to do so by the STATE, without additional compen-
sation thereof. Should the STATE find it desirable for its own purposes to
have previously satisfactorily completed work or parts thereof changed or
revised, the CONSULTANT shall make such revisions as directed by the
STATE. This work shall be considered as Extra Work and will be paid for
as herein provided under Section X1V.

XI
Disputes

Any dispute concerning questions of fact in connection with the work not
disposed of by AGREEMENT between the CONSULTANT and the
STATE shall be referred for determination to the Secretary of Transpor-
tation of the Washington State Department of Transportation, whose
decision in the matter shall be final and binding on the parties of this
AGREEMENT, provided however, that if an action s brought challenging
the Secretary's decision, that decision shall be subject to de novo judicial
review. If the parties to this AGREEMENT mutually agree, disputes
concerning alleged design errors will be conducted under the procedures
found in the Washington State Department of Transportation Consultant
Service's Procedures Manual M27-50 and revisions thereto.
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XII
Venue, Applicable Law and Personal Jurisdiction

In the event that either party deems it necessary to institute legal action or
proceedings to enforce any right or obligation under this AGREEMENT,
the parties hereto agree that any such action shall be initiated in the
Superior court of the State of Washington, situated in Thurston County.
The parties hereto agree that all questions shall be resolved by application
of Washington law and that the parties to such action shall have the right
of appeal from such decisions of the Superior court in accordance with the
laws of the State of Washington. The CONSULTANT hereby consents to
the personal jurisdiction of the Superior court of the State of Washington,
situated in Thurston County.

X1
Legal Relations
The CONSULTANT shall comply with all Federal, State, and local laws
and ordinances applicable to the work to be done under this AGREE-
MENT. This contract shall be interpreted and construed in accord with the
laws of Washington.

The CONSULTANT shall indemnify and hold the STATE and its officers
and employees harmless from and shall process and defend at its own
expense all claims, demands, or suits at law or equity arising in whole or
in part from the CONSULTANT’s negligence or breach of any of its
obligations under this AGREEMENT; provided that nothing herein shall
require a CONSULTANT to indemnify the STATE against and hold
harmless the STATE from claims, demands or suits based solely upon the
conduct of the STATE, its agents, officers and employees; and provided
further thatif the claims or suits are caused by or result from the concurrent
negligence of (a) the CONSULTANT’s agents or employees and (b) the
STATE, its agents, officers and employees, this indemnity provision with
respect to (1) claims or suits based upon such negligence (2) the costs to
the STATE of defending such claims and suits shall be valid and enforce-
able only to the extent of the CONSULTANT’s negligence or the negli-
gence of the CONSULTANT’s agents or employees.

The CONSULTANT's relation to the STATE shall be at all times as an
independent contractor.

The CONSULTANT specifically assumes potential liability for actions
brought by the CONSULTANT's own employees against the STATE and,
solely for the purpose of this indemnification and defense, the CONSULT-
ANT specifically waives any immunity under the state industrial insurance
law, Title 51 RCW.

Unless otherwise specified in the AGREEMENT, the STATE shall be
responsible for administration of construction contracts, if any, on the
project. Subject to the processing of an acceptable, supplemental agree-
ment, the CONSULTANT shall provide on-call assistance to the STATE
during contract administration. By providing such assistance, the CON-
SULTANT shall assume no responsibility for: proper construction tech-
niques, job site safety, or any construction contractor's failure to perform
its work in accordance with the contract documents.

The CONSULTANT shall obtain and keep in force during the terms of the
AGREEMENT, or as otherwise required, the following insurance with
companies or through sources approved by the State Insurance Commis-
sioner pursuant to RCW 48.

Insurance Coverage

A. Worker’s compensation and employer's liability insurance as re-
quired by the STATE.

B. Commercial general liability and property damage insurance in an
aggregate amount not less than two million dollars ($2,000,000) for
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bodily injury, including death and property damage. The per occur-
rence amount shall not exceed one million dollars ($1,000,000).

C. Vehicle liability insurance for any automobile used in an amount not
less than a one million dollar ($1,000,000) combined single limit.
(Applicable only if CONSULTANT if using WSDOT vehicle.)

Excepting the Worker's Compensation Insurance and any Professional
Liability Insurance secured by the CONSULTANT, the State of Washing-
ton, Department of Transportation will be named on all policies as an
additional insured. The CONSULTANT shall furnish the STATE with
verification of insurance and endorsements required by this AGREE-
MENT. The STATE reserves the right to require complete, certified
copies of all required insurance policies at any time.

All insurance shall be obtained from an insurance company authorized to
do business in the State of Washington. The CONSULTANT shall submit
a verification of insurance as outlined above within fourteen (14) days of
the execution of this AGREEMENT to:

Consultant Administrator

Washington State Department of Transportation
Transportation Building

P.O. Box 47323

Olympia, WA 98504-7323

No cancellation of the foregoing policies shall be effective without thirty
(30) days prior notice to the STATE Consuitant Service's Office.

The CONSULTANT's professional liability to the STATE shall be limited
to the amount payable under this AGREEMENT or one million ($1,000,000)
dollars, whichever is the greater. In no case shall the CONSULTANT's
professional liability to third parties be limited in any way.

The STATE will pay no progress payments under Section V until the
CONSULTANT has fully complied with this section. This remedy s not
exclusive; and the STATE may take such other action as is available to it
under other provisions of this AGREEMENT, or otherwise in law.

X1V
Extra Work
A. The STATE may at any time, by written order, make changes within
the general scope of the AGREEMENT in the services to be per-
formed.

B. Ifanysuchchange causesanincrease or decrease in the estimated cost
of, orthe time required for, performance of any part of the work under
this AGREEMENT, whether or not changed by the order, or other-
wise affects any other terms and conditions of the AGREEMENT, the
STATE shall make an equitable adjustment in the (1) maximum
amount payable; (2) delivery or completion schedule, or both; and (3)
other affected terms and shall modify the AGREEMENT accord-
ingly.

C. The CONSULTANT must submit its “request for equitable
adjustment” (hereafter referred to as claim) under this clause within
thirty (30 days) from the date of receipt of the written order.
However, if the STATE decides that the facts justify it, the STATE
may receive and act upon a claim submitted before final payment of
the AGREEMENT.

D. Failure to agree to any adjustment shall be a dispute under the
Disputes clause. However nothing in this clause shall excuse the
CONSULTANT from proceeding withthe AGREEMENT as changed.

E. Notwithstanding the terms and conditions of paragraphs (A) and (B)
above, the maximum amount payable for this AGREEMENT, shall
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not be increased or considered to be increased except by specific
written supplement to this AGREEMENT.

XV
Endorsement of Plans
The CONSULTANT shall place his endorsement on all plans, estimates or
any other engineering data furnished by him.

XVI
Federal Review
The Federal Highway Administration shall have the right to participate in
the review or examination of the work in progress.

XVvII
Certification of the Consultant and the State

Attached hereto as Exhibit “A-1”, are the Certifications of the
CONSULTANT and the STATE, Exhibit “A-2” Certification regarding
debarment, suspension and other responsibility matters - primary covered
transactions, Exhibit "A-3" Certification regarding the restrictions of the
use of Federal funds for lobbying and Exhibit "A-4" Certificate of Current
Cost or Pricing Data. Exhibits "A-3" and "A-4" are only required in
AGREEMENTS over $100,000.

XVIII
Complete Agreement
This document and referenced attachments contains all covenants, stipula-
tions and provisions agreed upon by the parties. No agent, or representative
of either party has authority to make, and the parties shall not be bound by
orbeliable for, any statement, representation, promise or agreement not set
forth herein. No changes, amendments, or modifications of the terms
hereof shall be valid unless reduced to writing and signed by the parties as
an amendment to this AGREEMENT.

XIX
Execution and Acceptance

This AGREEMENT may be simultaneously executed in several counter-
parts, each of which shall be deemed to be an original having identical legal
effect. The CONSULTANT does hereby ratify and adopt all statements,
representations, warranties, covenants, and agreements contained in the
proposal, and the supporting materials submitted by the CONSULTANT,
and does hereby accept the AGREEMENT and agrees to all of the terms
and conditions thereof.

In witness whereof, the parties hereto have executed this AGREEMENT
as of the day and year first above written.

By

WASHINGTON STATE DEPARTMENT
OF TRANSPORTATION

By
Assistant Secretary for the
Environmental and Engineering Service Center

Any modification, change or reformation of this AGREEMENT shall
require approval as to form by the Office of the Attorney General.
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1999 Professional Services Consultant Agreement —
Negotiated Hourly Rates

Organization and Address

1999
PROFESSIONAL SERVICES
CONSULTANT AGREEMENT
NEGOTIATED HOURLY RATES

Agreement Number Federal I.D. or S.S. Number 1099 Form Required?

[Jyes [] ~o

Completion Date Federal Aid Number Project Title and Description of Work:
(If Applicable)

Unified Business Identifier (UBI) Number

DBE Participation
YES NO %

MBE Participation (Voluntary)
D YES D NO % Total Amount Authorized

Management Reserve Fund
WBE Participation (Voluntary)

D YES D NO % Maximum Amount Payable

THIS AGREEMENT, made and entered into this day of 1999, between the State of Washington, acting through
the Washington State Department of Transportation and the Secretary of Transportation, hereinafter called the “STATE”, and the above organization
hereinafter called the “CONSULTANT”.

WITNESSETH THAT:
WHEREAS, the STATE desires to accomplish the above referenced PROJECT, and

WHEREAS, the STATE does not have sufficient staff to meet the required commitment and therefore deems it advisable and desirable to engage the
assistance of a CONSULTANT to provide the necessary services for the PROJECT; and

WHEREAS, the CONSULTANT represents that he/she is in compliance with the Washington State Statutes relating to professional registration, if
applicable, and has signified a willingness to furnish Consulting services to the STATE.

NOW THEREFORE, in consideration of the terms, conditions, covenants and performance contained herein, or attached and incorporated and made
a part hereof, the parties hereto agree as follows:

1
General Description of Work
The work under this AGREEMENT shall consist of the above described work and services as herein defined and necessary to accomplish the completed
work for this PROJECT. The CONSULTANT shall furnish all services, labor and related equipment necessary to conduct and complete the work as
designated elsewhere in this AGREEMENT.

II

Scope of Work
The Scope of Work for this project is detailed in Exhibit “B” attached hereto, and by this reference made a part of this AGREEMENT.

01/99
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il
General Requirements

All aspects of coordination of the work of this AGREEMENT, with
outside agencies, groups or individuals shall receive advance approval by
the STATE. Necessary contacts and meetings with agencies, groups or
individuals shall be coordinated through the STATE. The CONSULT-
ANT shall attend coordination, progress and presentation meetings with
the STATE or such Federal, Community, city or County officials, groups
or individuals as may be requested by the STATE. The STATE will
provide the CONSULTANT sufficient notice prior to meetings requiring
CONSULTANT participation. The minimum number of hours or days
notice required shall be agreed to between the STATE and the CONSULT-
ANT and shown in Exhibit "B". The CONSULTANT shall prepare a
monthly progress report, in a form approved by the STATE, that will
outline in written and graphical form the various phases and the order of
performance of the work in sufficient detail so that the progress of the work
can easily be evaluated. Goals for Disadvantaged Business Enterprises
(DBE), Minority Business Enterprises (MBE), and Women Business
Enterprises (WBE) if required, shall be shown on the heading of this
AGREEMENT. If D/M/WBE firms are utilized, the amounts authorized
to each firm and their certification number will be shown on Exhibit "E."
All Reports, PS&E materials and other data, furnished to the CONSULT-
ANT by the STATE shall be returned. All designs, drawings, specifica-
tions, documents, and other work products prepared by the CONSULT-
ANT prior to completion or termination of this AGREEMENT are
instruments of service for this PROJECT, and are property of the STATE.
Reuse by the STATE or by others acting through or on behalf of the STATE
of any such instruments of service, not occurring as a part of this
PROIJECT, shall be without liability or legal exposure to the CONSULT-
ANT.

v
Time for Beginning and Completion
The CONSULTANT shall not begin any work under the terms of this
AGREEMENT until authorized in writing by the STATE. All work under
this AGREEMENT shall be completed by the date shown in the heading
of this AGREEMENT under completion date.

The established completion time shall not be extended because of any
delays attributable to the CONSULTANT, but may be extended by the
STATE, in the event of a delay attributable to the STATE, or because of
unavoidable delays caused by an act of GOD or governmental actions or
other conditions beyond the control of the CONSULTANT. A prior
supplemental agreement issued by the STATE is required to extend the
established completion time.

v
Payment

The CONSULTANT shall be paid by the STATE for completed work and
services rendered under this AGREEMENT as provided hereinafter. Such
payment shall be full compensation for work performed or services
rendered and for all labor, materials, supplies, equipment, and incidentals
necessary to complete the work. The CONSULTANT shall conform with
all applicable portions of 48 CFR 31.

1. Hourly Rates: The CONSULTANT shall be paid by the STATE for
work done, based upon the negotiated hourly rates shown in Exhibit
C attached hereto and by this reference made part of this AGREE-
MENT. The rates listed shall be applicable for the first twelve (12)
month period and shall be subject to negotiation for the following
twelve (12) month period upon request of the CONSULTANT or the
STATE. If negotiations are not conducted for the second, or subse-
quent twelve (12) month periods within ninety (90) days after
completion of the previous period, the rates listed in this AGREE-
MENT, or subsequent written authorization(s) from the STATE shall
be utilized for the life of the AGREEMENT. The rates are inclusive
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of direct salaries, payroll additives, overhead, and fee. The CON-
SULTANT shall maintain support data to verify the hours billed on
the AGREEMENT.

Direct Non-Salary Costs: Direct nonsalary costs will be reimbursed
atthe actual cost to the CONSULTANT. These charges may include,
but are not limited to the following items: travel, printing, long
distance telephone, supplies, computer charges and fees of subcon-
sultants. Air or train travel will only be reimbursed to economy class
levels unless otherwise approved by the STATE. The CONSULT-
ANT shall comply with the rules and regulations regarding travel
costs in accordance with the STATE Department of Transportation
Directive D13-50 and revisions thereto. The billing for direct
nonsalary costs shall include an itemized listing of the charges
directly identifiable with the PROJECT. The CONSULTANT shall
maintain the original supporting documents in their office. Copies of
the original supporting documents shall be supplied to the STATE
upon request. All above charges must be necessary for the services
provided under this AGREEMENT.

Management Reserve Fund: The STATE may desire to establish a
Management Reserve Fund to provide the Agreement Administrator
the flexibility of authorizing additional funds to the AGREEMENT
for allowable unforeseen costs, or reimbursing the CONSULTANT
for additional work beyond that already defined in this AGREE-
MENT. Such authorization(s) shall be in writing and shall not exceed
the lesser of $50,000 or 10% of the Total Amount Authorized as
shown in the heading of this Agreement. The amount included for the
Management Reserve Fund is shown in the heading of this AGREE-
MENT. This fund may be replenished in a subsequent supplemental
agreement. Any changes requiring additional costs in excess of the
"Management Reserve Fund" shall be made in accordance with
Section X1V, "Extra Work".

Maximum Amount Payable: The maximum amount payable for
completion of work under this AGREEMENT shall not exceed the
amount shown in the heading of this AGREEMENT. The maximum
amount payable includes the Management Reserve Fund, butdoes not
include payment for extra work as stipulated in Section XIV, "Extra
Work." No minimum amount payable s guaranteed under this AGREE-
MENT.

Monthly Progress Payments: Progress payments may be claimed on
amonthly basis for all costs authorized in 1 and 2 above. The monthly
invoices shall be supported by detailed statements for hours expended
at the rates established in Exhibit "C", including names and classifi-
cations of all employees, and invoices for all direct nonsalary ex-
penses. To provide a means of verifying the invoiced salary costs for
the CONSULTANT's employees, the STATE may conductemployee
interviews. These interviews may consist of recording the names,
titles, salary rates and present duties of those employees performing
work on the PROJECT at the time of the interview.

Inspection of Cost Records: The CONSULTANT and his/her sub-
consultants shall keep available for inspection by representatives of
the STATE and the United States, for a period of three years after final
payment, the cost records and accounts pertaining to this AGREE-
MENT and all items related to or bearing upon these records with the
following exception: if any litigation, claim or audit is started before
the three year period, the records shall be retained until all litigation,
claims or audit findings involving the records have been resolved.
The three year retention period begins when the CONSULTANT
receives final payment.

Final Payment: Final payment of any balance due the CONSULT-
ANT of the gross amount earned will be made promptly upon its
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verification by the STATE after the completion of the work under this
AGREEMENT, contingent upon receipt of all PS&E, plans, maps,
notes, reports and other related documents which are required to be
furnished under this AGREEMENT. Acceptance of such final
payment by the CONSULTANT shall constitute a release of all
claims for payment which the CONSULTANT may have against the
STATE unless such claims are specifically reserved in writing and
transmitted to the STATE by the CONSULTANT prior to its accep-
tance. Said final payment shall not, however, be a bar to any claims
that the STATE may have against the CONSULTANT or to any
remedies the STATE may pursue with respect to such claims.

The payment of any billing will not constitute agreement as to the
appropriateness of any item and at the time of final audit, all required
adjustments will be made and reflected in a final payment. In the
event that such final audit reveals an overpayment to the CONSULT-
ANT, the CONSULTANT will refund such overpayment to the
STATE within thirty (30) days of notice of the overpayment. Such
refund shall not constitute a waiver by the CONSULTANT or any
claims relating to the validity of a finding by the STATE of overpay-
ment. The CONSULTANT has twenty (20) days after receipt of the
final POST AUDIT to begin the appeal process to the STATE for
audit findings.

VI
Subcontracting
The STATE permits subcontracts for those items of work as shown in
Exhibit "D" to this AGREEMENT.

Compensation for this subconsultant work shall be based on the cost
factors shown on Exhibit "D", attached hereto and by this reference made
a part of this AGREEMENT.

The work of the subconsultant shall not exceed its maximum amount
payable unless a prior written approval has been issued by the STATE.

All reimbursable direct labor, overhead, direct nonsalary costs and fixed
fee costs for the subconsultant shall be substantiated in the same manner
as outlined in Section V. All subcontracts exceeding $10,000 in cost shall
contain all applicable provisions of this Agreement.

The CONSULTANT shall not subcontract for the performance of any
work under this AGREEMENT without prior written permission of the
STATE. No permission for subcontracting shall create, between the
STATE and subcontractor, any contract or any other relationship.

vil
Employment
The CONSULTANT warrants that he/she has not employed or retained
any company or person, other than abona fide employee working solely for
the CONSULTANT, to solicit or secure this contract, and that it has not
paid or agreed to pay any company or person, other than a bona fide
employee working solely for the CONSULTANT, any fee, commission,
percentage, brokerage fee, gift, or any other consideration, contingent
upon or resulting from the award or making of this contract. For breach or
violation of this warrant, the STATE shall have the right to annul this
AGREEMENT without liability, or in its discretion, to deduct from the
AGREEMENT price or consideration or otherwise recover the full amount
of such fee, commission, percentage, brokerage fee, gift, or contingent fee.

Any and all employees of the CONSULTANT or other persons while
engaged in the performance of any work or services required of the
CONSULTANT under this AGREEMENT, shall be considered employ-
ees of the CONSULTANT only and not of the STATE, and any and all
claims that may or might arise under any Workmen's compensation Act on
behalf of said employees or other persons while so engaged, and any and
all claims made by a third party as a consequence of any act or omission
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on the part of the CONSULTANT’s employees or other persons while so
engaged on any of the work or services provided to be rendered herein,
shall be the sole obligation and responsibility of the CONSULTANT.

The CONSULTANT shall not engage, on a full or part time basis, or other
basis, during the period of the contract, any professional or technical
personnel who are, or have been, at any time during the period of the
contract, in the employ of the United States Department of Transportation
orthe STATE, except regularly retired employees, without written consent
of the public employer of such person.

VIII
Nondiscrimination
The CONSULTANT agrees not to discriminate against any client, em-
ployee or applicant for employment or for services because of race, creed,
color, national origin, marital status, sex, age or handicap except for abona
fide occupational qualification with regard to, but not limited to the
following: employment upgrading, demotion or transfer, recruitment or
any recruitment advertising, a layoff or terminations, rates of pay or other
forms of compensation, selection for training, rendition of services.

The CONSULTANT understands and agrees that if it violates this provi-
sion, this AGREEMENT may be terminated by the STATE and further that
the CONSULTANT shall be barred from performing any services for the
STATE now or in the future unless a showing is made satisfactory to the
STATE that discriminatory practices have terminated and that recurrence
of such action is unlikely.

During the performance of this contract, the CONSULTANT, for itself, its
assignees and successors in interest agrees as follows:

A. Compliance with Regulations: The CONSULTANT shall comply
with all regulations of the United States Department of Transporta-
tion relative to Civil Rights, with specific reference to Title 49 Code
of Federal Regulations (CFR) Part 21, 23 CFR 710.405(b) and Title
VIofthe Civil Rights Actof 1964, as amended. The CONSULTANT
shall comply with the American Disabilities Actof 1992, as amended.

B. Nondiscrimination: The CONSULTANT, with regard to the work
performed by it during the contract, shall not discriminate on the
grounds of race, creed color, sex, age, marital status, national origin
or handicap except for a bona fide occupational qualification in the
selection and retention of subconsultants, including procurements of
materials and leases of equipment. The CONSULTANT shall not
participate either directly or indirectly in the discrimination prohib-
ited by Section 21.5 of the Regulations, including employment
practices when the contract covers a program set forth in Appendix I1
of the Regulations.

C. Solicitations for Subconsultants, Including Procurements of Materi-
als and Equipment: In all solicitations either by competitive bidding
or negotiation made by the CONSULTANT for work to be performed
under a subcontract, including procurements of materials or leases of
equipment, each potential subconsultant or supplier shall be notified
by the CONSULTANT of the CONSULTANT’s obligations under
this contract and the Regulations relative to nondiscrimination on the
grounds of race, creed, color, sex, age, marital status, national origin
and handicap.

D. Information and Reports: The CONSULTANT shall provide all
information and reports required by the Regulations, or directives
issued pursuant thereto, and shall permit access to its books, records,
accounts, other sources of information, and its facilities as may be
determined by the STATE to be pertinent to ascertain compliance
with such Regulations or directives.
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Where any information required of the CONSULTANT is in the
exclusive possession of another who fails or refuses to furnish this
information the CONSULTANT shall so certify to the STATE, or the
United States Department of Transportation as appropriate, and shall
set forth what efforts it has made to obtain the information.

E. Sanctions for Noncompliance: Inthe eventof the CONSULTANT s
noncompliance with the nondiscrimination provisions of this con-
tract, the Department of Transportation shall impose such contract
sanctions as it or the Federal Highway Administration may determine
to be appropriate, including, but not limited to:

1. Withholding of payments to the CONSULTANT under the
contract until the CONSULTANT complies, and/or

2. Cancellation, termination or suspension of the contract, in whole
or in part.

F. Incorporation of Provisions: The CONSULTANT shall include the
provisions of paragraphs (A) through (G) in every subcontract,
including procurements of materials and leases of equipment, unless
exempt by the Regulations or directives issued pursuant thereto. The
CONSULTANT shall take such action with respect to any subconsul-
tant or procurement as the STATE or the Federal Highway Adminis-
tration may direct as a means of enforcing such provisions including
sanctions for noncompliance; provided, however, that, in the event a
CONSULTANT becomes involved in, or is threatened with, litiga-
tion with a subconsultant or supplier as a result of such direction, the
CONSULTANT may request the STATE to enter into such litigation
to protect the interests of the STATE, and in addition, the CONSULT-
ANT may request the United States to enter into such litigation to
protect the interests of the United States.

G. Unfair Employment Practices: The CONSULTANT shall comply
with RCW 49.60.180 and Executive Order number E.O.77-13 of the
Governor of the State of Washington which prohibit unfair employ-
ment practices.

IX
Termination of Agreement
Therightis reserved by the STATE to terminate this AGREEMENT at any
time upon ten (10) days written notice to the CONSULTANT.

Intheevent this AGREEMENT is terminated by the STATE other than for
default on the part of the CONSULTANT, a final payment shall be made
to the CONSULTANT for actual hours charged at time of termination of
this AGREEMENT, plus any direct nonsalary costs incurred at the time of
termination of this AGREEMENT.

No payment shall be made for any work completed after ten days following
receipt by the CONSULTANT of the Notice to terminate. If the accumu-
lated payment made to the CONSULTANT prior to Notice of Termination
exceeds the total amount that would be due when computed as set forth
herein above, then no final payment shall be due and the CONSULTANT
shall immediately reimburse the STATE for any excess paid.

If the services of the CONSULTANT are terminated by the STATE for
default on the part of the CONSULTANT, the above formula for payment
shall not apply.

In such an event, the amount to be paid shall be determined by the STATE
with consideration given to the actual costs incurred by the CONSULT-
ANT in performing the work to the date of termination, the amount of work
originally required which was satisfactorily completed to date of termina-
tion, whether that work is in a form or a type which is usable to the STATE
atthe time of termination; the cost to the STATE of employing another firm
to complete the work required and the time which maybe required to do so,

01/99

and other factors which affect the value to the STATE of the work
performed at the time of termination. Under no circumstances shall
payment made under this subsection exceed the amount which would have
been made using the formula set forth in the previous paragraph.

If it is determined for any reason that the CONSULTANT was not in
default or that the CONSULTANT's failure to perform is without the
CONSULTANT's or it’s employee’s default or negligence, the termina-
tion shall be deemed to be a termination for the convenience of the STATE
in accordance with the provision of this AGREEMENT.

In the event of the death of any member, partner or officer of the
CONSULTANT or any of its supervisory personnel assigned to the
project, or, dissolution of the partnership, termination of the corporation,
or disaffiliation of the principally involved employee, the surviving
members of the CONSULTANT hereby agree to complete the work under
the terms of this AGREEMENT, if requested to do so by the STATE. The
subsection shall not be a bar to renegotiation of the AGREEMENT
between the surviving members of the CONSULTANT and the STATE,
if the STATE so chooses.

In the event of the death of any of the parties listed in the previous
paragraph, should the surviving members of the CONSULTANT, with the
STATE’s concurrence, desire to terminate this AGREEMENT, payment
shall be made as set forth in the second paragraph of this section.

Payment for any part of the work by the STATE shall not constitute a
waiver by the STATE of any remedies of any type it may have against the
CONSULTANT for any breach of this AGREEMENT by the CONSULT-
ANT, or for failure of the CONSULTANT to perform work required of it
by the STATE. Forbearance of any rights under the AGREEMENT will
not constitute waiver of entitlement to exercise those rights with respect to
any future act or omission by the CONSULTANT.

X
Changes of Work

The CONSULTANT shall make such changes and revisions in the com-
plete work of this AGREEMENT as necessary to correct errors appearing
therein, when required to do so by the STATE, without additional compen-
sation thereof. Should the STATE find it desirable for its own purposes to
have previously satisfactorily completed work or parts thereof changed or
revised, the CONSULTANT shall make such revisions as directed by the
STATE. This work shall be considered as Extra Work and will be paid for
as herein provided under Section XIV.

XI
Disputes

Any dispute concerning questions of fact in connection with the work not
disposed of by AGREEMENT between the CONSULTANT and the
STATE shall be referred for determination to the Secretary of Transpor-
tation of the Washington State Department of Transportation, whose
decision in the matter shall be final and binding on the parties of this
AGREEMENT, provided however, that if an action is brought challenging
the Secretary's decision, that decision shall be subject to de novo judicial
review. If the parties to this AGREEMENT mutually agree, disputes
concerning alleged design errors will be conducted under the procedures
found in the Washington State Department of Transportation Consultant
Service's Procedures Manual M27-50 and revisions thereto.

X1
Venue, Applicable Law and Personal Jurisdiction
In the event that either party deems it necessary to institute legal action or
proceedings to enforce any right or obligation under this AGREEMENT,
the parties hereto agree that any such action shall be initiated in the
Superior court of the State of Washington, situated in Thurston County.
The parties hereto agree that all questions shall be resolved by application
of Washington law and that the parties to such action shall have the right

Audit Guide for Consultants
August 1999

17-11



WSDOT Standard Agreements

of appeal from such decisions of the Superior court in accordance with the
laws of the State of Washington. The CONSULTANT hereby consents to
the personal jurisdiction of the Superior court of the State of Washington,
situated in Thurston County.

X1
Legal Relations
The CONSULTANT shall comply with all Federal, State, and local laws
and ordinances applicable to the work to be done under this AGREE-
MENT. This contract shall be interpreted and construed in accord with the
laws of Washington.

The CONSULTANT shall indemnify and hold the STATE and its officers
and employees harmless from and shall process and defend at its own
expense all claims, demands, or suits at law or equity arising in whole or
in part from the CONSULTANT’s negligence or breach of any of its
obligations under this AGREEMENT; provided that nothing herein shall
require a CONSULTANT to indemnify the STATE against and hold
harmless the STATE from claims, demands or suits based solely upon the
conduct of the STATE, its agents, officers and employees; and provided
further thatif the claims or suits are caused by or result from the concurrent
negligence of (a) the CONSULTANT’s agents or employees and (b) the
STATE, its agents, officers and employees, this indemnity provision with
respect to (1) claims or suits based upon such negligence (2) the costs to
the STATE of defending such claims and suits shall be valid and enforce-
able only to the extent of the CONSULTANT’s negligence or the negli-
gence of the CONSULTANT’s agents or employees.

The CONSULTANTs relation to the STATE shall be at all times as an
independent contractor.

The CONSULTANT specifically assumes potential liability for actions
brought by the CONSULTANT's own employees against the STATE and,
solely for the purpose of this indemnification and defense, the CONSULT-
ANT specifically waives any immunity under the state industrial insurance
law, Title 51 RCW.

Unless otherwise specified in the AGREEMENT, the STATE shall be
responsible for administration of construction contracts, if any, on the
project. Subject to the processing of an acceptable, supplemental agree-
ment, the CONSULTANT shall provide on-call assistance to the STATE
during contract administration. By providing such assistance, the CON-
SULTANT shall assume no responsibility for: proper construction tech-
niques, job site safety, or any construction contractor's failure to perform
its work in accordance with the contract documents.

The CONSULTANT shall obtain and keep in force during the terms of the
AGREEMENT, or as otherwise required, the following insurance with
companies or through sources approved by the State Insurance Commis-
sioner pursuant to RCW 48.

Insurance Coverage

A. Worker’s compensation and employer's liability insurance as re-
quired by the STATE.

B. Commercial general liability and property damage insurance in an
aggregate amount not less than two million dollars ($2,000,000) for
bodily injury, including death and property damage. The per occur-
rence amount shall not exceed one million dollars ($1,000,000).

C. Vehicle liability insurance for any automobile used in an amount not
less than a one million dollar ($1,000,000) combined single limit.
(Applicable only if CONSULTANT is using WSDOT vehicle.)

Excepting the Worker's Compensation Insurance and any Professional
Liability Insurance secured by the CONSULTANT, the State of Washing-
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ton, Department of Transportation will be named on all policies as an
additional insured. The CONSULTANT shall furnish the STATE with
verification of insurance and endorsements required by the AGREE-
MENT. The STATE reserves the right to require complete, certified
copies of all required insurance policies at any time.

All insurance shall be obtained from an insurance company authorized to
do business in the State of Washington. The CONSULTANT shall submit
a verification of insurance as outlined above within fourteen (14) days of
the execution of this AGREEMENT to:

Consultant Administrator

Washington State Department of Transportation
Transportation Building

P.O. Box 47323

Olympia, WA 98504-7323

No cancellation of the foregoing policies shall be effective without thirty
(30) days prior notice to the STATE Consultant Service's Office.

The CONSULTANT's professional liability to the STATE shall be limited
tothe amount payable under this AGREEMENT or one million ($1,000,000)
dollars, whichever is the greater. In no case shall the CONSULTANT's
professional liability to third parties be limited in any way.

The STATE will pay no progress payments under Section V until the
Consultant has fully complied with this section. This remedy is not
exclusive; and the STATE may take such other action as is available to it
under other provisions of this AGREEMENT, or otherwise in law.

X1V
Extra Work
A. The STATE may at any time, by written order, make changes within
the general scope of the AGREEMENT in the services to be per-
formed.

B. Ifanysuchchange causes anincrease or decrease in the estimated cost
of, or the time required for, performance of any part of the work under
this AGREEMENT, whether or not changed by the order, or other-
wise affects any other terms and conditions of the AGREEMENT, the
STATE shall make an equitable adjustment in the (1) maximum
amount payable; (2) delivery or completion schedule, or both; and (3)
other affected terms and shall modify the AGREEMENT accord-
ingly.

C. The CONSULTANT must submit any “request for equitable
adjustment” (hereafter referred to as claim) under this clause within
thirty (30) days from the date of receipt of the written order. However,
if the STATE decides that the facts justify it, the STATE may receive
and act upon a claim submitted before final payment of the AGREE-
MENT.

D. Failure to agree to any adjustment shall be a dispute under the
Disputes clause. However nothing in this clause shall excuse the
CONSULTANT from proceeding withthe AGREEMENT as changed.

E. Notwithstanding the terms and condition of paragraphs (A) and (B)
above, the maximum amount payable for this AGREEMENT, shall
not be increased or considered to be increased except by specific
written supplement to this AGREEMENT.

XV
Endorsement of Plans
The CONSULTANT shall place his endorsement on all plans, estimates or
any other engineering data furnished by him.
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XVI
. Federal Review
The Federal Highway Administration shall have the right to participate in the review or examination of the work in progress.

Xvil
Certification of the Consultant and the State
Attached hereto as Exhibit “A-1”, are the Certifications of the CONSULTANT and the STATE, Exhibit “A-2” Certification regarding debarment,
suspension and other responsibility matters - primary covered transactions, Exhibit "A-3" Certification regarding the restrictions of the use of Federal
funds for lobbying and Exhibit "A-4" Certificate of Current Cost or Pricing Data. Exhibits "A-3" and "A-4" are only required in AGREEMENTS over
$100,000.

XVIII
Complete Agreement
This document and referenced attachments contains all covenants, stipulations and provisions agreed upon by the parties. No agent, or representative
of either party has authority to make, and the parties shall not be bound by or be liable for, any statement, representation, promise or agreement not set
forth herein. No changes, amendments, or modifications of the terms hereof shall be valid unless reduced to writing and signed by the parties as an
amendment to this AGREEMENT.

XIX

E tion and Accept
This AGREEMENT may be simultaneously executed in several counterparts, each of which shall be deemed to be an original having identical legal
effect. The CONSULTANT does hereby ratify and adopt all statements, representations, warranties, covenants, and agreements contained in the
proposal, and the supporting materials submitted by the CONSULTANT, and does hereby accept the AGREEMENT and agrees to all of the terms and

conditions thereof.

In witness whereof, the parties hereto have executed this AGREEMENT as of the day and year first above written.

WASHINGTON STATE DEPARTMENT
OF TRANSPORTATION

By By

Assistant Secretary for the Environmental and Engineering
Service Center

Any modification, change or reformation of this AGREEMENT shall require approval as to form by the Office of the Attorney General.
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1999 Professional Services Consultant Agreement Task Order —
Negotiated Hourly Rates

1999 Organization and Address
PROFESSIONAL SERVICES
CONSULTANT AGREEMENT
TASK ORDER
NEGOTIATED HOURLY RATES
Agreement Number Federal 1.D. or S.S. Number 1099 Form Required?

[(Jyes [] ~o

Unified Business Identifier (UBI) Number

Completion Date Federal Aid Number
(If Applicable)

Project Title and Description of Work:

DBE Participation
YES D NO %o

MBE Participation (Voluntary)

YES NO —_% Total Amount Authorized

WBE Participation (Voluntary) Management Reserve Fund

|:] YES NO —_— % Maximum Amount Payable

THIS AGREEMENT, made and entered into this day of 1999, between the State of Washington, acting through
the Washington State Department of Transportation and the Secretary of Transportation, hereinafter called the “STATE”, and the above organization
hereinafter called the “CONSULTANT”,

WITNESSETH THAT:
WHEREAS, the STATE desires to accomplish the above referenced PROJECT, and

WHEREAS, the STATE does not have sufficient staff to meet the required commitment and therefore deems it advisable and desirable to engage the
assistance of a CONSULTANT to provide the necessary services for the PROJECT; and

WHEREAS, the CONSULTANT represents that he/she is in compliance with the Washington State Statutes relating to professional registration, if
applicable, and has signified a willingness to furnish Consulting services to the STATE.

NOW THEREFORE, in consideration of the terms, conditions, covenants and performance contained herein, or attached and incorporated and made
a part hereof, the parties hereto agree as follows:

I
General Description of Work .
The work under this AGREEMENT shall consist of the above described work and services as herein defined and necessary to accomplish the complete
work for this PROJECT. The CONSULTANT shall furnish all services, labor and related equipment necessary to conduct and complete the work as
designated elsewhere in this AGREEMENT.

1I

Scope of Work
The Scope of Work for this project is detailed in Exhibit “B” attached hereto, and by this reference made a part of this AGREEMENT,
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Each item of work under this AGREEMENT will be provided by Task
Assignment(s). Each assignment will be individually negotiated with the
CONSULTANT. The amount established for each assignment will be the
maximum amount payable for that assignment unless modified in writing
by the STATE.

III
General Requirements

All aspects of coordination of the work of this AGREEMENT, with
outside agencies, groups or individuals shall receive advance approval by
the STATE. Necessary contacts and meetings with agencies, groups or
individuals shall be coordinated through the STATE. The CONSULT-
ANT shall attend coordination, progress and presentation meetings with
the STATE or such Federal, Community, city or County officials, groups
or individuals as may be requested by the STATE. The STATE will
provide the CONSULTANT sufficient notice prior to meetings requiring
CONSULTANT participation. The minimum number of hours or days
noticerequired shall be agreed to between the STATE and the CONSULT-
ANT and shown in Exhibit "B". The CONSULTANT shall prepare a
monthly progress report, in a form approved by the STATE, that will
outline in written and graphical form the various phases and the order of
performance of the work in sufficient detail so that the progress of the work
can easily be evaluated. Goals for Disadvantaged Business Enterprises
(DBE), Minority Business Enterprises (MBE), and Women Business
Enterprises (WBE) if required, shall be shown on the heading of this
AGREEMENT. If D/M/WBE firms are utilized, the amounts authorized
to each firm and their certification number will be shown on Exhibit "E".
All Reports, PS&E materials and other data, furnished to the CONSULT-
ANT by the STATE shall be returned. All designs, drawings, specifica-
tions, documents, and other work products prepared by the CONSULT-
ANT prior to completion or termination of this AGREEMENT are
instruments of service for this PROJECT, and are property of the STATE.
Reuse by the STATE or by others acting through or on behalf of the STATE
of any such instruments of service, not occurring as a part of this
PROJECT, shall be without liability or legal exposure to the CONSULT-
ANT

v
Time for Beginning and Completion
The CONSULTANT shall not begin any work under the terms of this
AGREEMENT until authorized in writing by the STATE. All work under
this AGREEMENT shall be completed by the date shown in the heading
of this AGREEMENT under completion date.

The established completion time shall not be extended because of any
delays attributable to the CONSULTANT, but may be extended by the
STATE, in the event of a delay attributable to the STATE, or because of
unavoidable delays caused by an act of GOD or governmental actions or
other conditions beyond the control of the CONSULTANT. A prior
supplemental agreement issued by the STATE is required to extend the
established completion time.

v
Payment

The CONSULTANT shall be paid by the STATE for completed work and
services rendered under this AGREEMENT as provided hereinafter. Such
payment shall be full compensation for work performed or services
rendered and for all labor, materials, supplies, equipment, and incidentals
necessary to complete the work. The CONSULTANT shall conform with
all applicable portions of 48 CFR 31.

1. Hourly Rates: The CONSULTANT shall be paid by the STATE for
work done, based upon the negotiated hourly rates shown in Exhibit
"C" attached hereto and by this reference made part of this AGREE-
MENT. The rates listed shall be applicable for the first twelve (12)
month period and shall be subject to negotiation for the following
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twelve (12) month period upon request of the CONSULTANT or the
STATE. If negotiations are not conducted for the second, or subse-
quent twelve (12) month periods within ninety (90) days after
completion of the previous period, the rates listed in this AGREE-
MENT, or subsequent written authorization(s) from the STATE shall
be utilized for the life of the AGREEMENT. The rates are inclusive
of direct salaries, payroll additives, overhead, and fee. The CON-
SULTANT shall maintain support data to verify the hours billed on
the AGREEMENT.

Inthe event renegotiation of the hourly rates is conducted, the STATE
reserves theright to audit forany change in the overhead rate currently
in use by the CONSULTANT and modify the hourly rates to be paid
to the CONSULTANT subsequent to the renegotiation accordingly.
Any changes inthe CONSULTANTs fixed hourly rates may include
salary or overhead adjustments.

Direct Non-Salary Costs: Direct non-salary costs will be reimbursed
at the actual cost to the CONSULTANT. These charges may include,
but are not limited to the following items: travel, printing, long
distance telephone, supplies, computer charges and fees of subcon-
sultants. Air or train travel will only be reimbursed to economy class
levels unless otherwise approved by the STATE. The CONSULT-
ANT shall comply with the rules and regulations regarding travel
costs in accordance with the STATE Department of Transportation
Directive D 13-50 and revisions thereto. The billing for direct non-
salary costs shall include an itemized listing of the charges directly
identifiable with the PROJECT. The CONSULTANT shall maintain
the original supporting documents in their office. Copies of the
original supporting documents shall be supplied to the STATE upon
request. All above charges must be necessary for the services
provided under this AGREEMENT.

Management Reserve Fund: The STATE may desire to establish a
Management Reserve Fund to provide the Agreement Administrator
the flexibility of authorizing additional funds to the AGREEMENT
for allowable unforeseen costs, or reimbursing the CONSULTANT
for additional work beyond that already defined in this AGREE-
MENT. Such authorization(s) shall be in writing and shall not exceed
the lesser of $50,000 or 10% of the Total Amount Authorized as
shown in the heading of this Agreement. The amount included for the
Management Reserve Fund is shown in the heading of this AGREE-
MENT. This fund may be replenished in a subsequent supplemental
agreement. Any changes requiring additional costs in excess of the
"Management Reserve Fund”" shall be made in accordance with
Section X1V, "Extra Work".

Maximum Amount Payable: The maximum amount payable for
completion of work under this AGREEMENT shall not exceed the
amount shown in the heading of this AGREEMENT. The maximum
amount payable includes the Management Reserve Fund, but does not
include payment for extra work as stipulated in Section XIV, "Extra
Work." Nominimum amount payable is guaranteed under this AGREE-
MENT.

Monthly Progress Payments: Progress payments may be claimed on
amonthly basis for all costs authorized in 1 and 2 above. The monthly
invoices shall be supported by detailed statements for hours expended
at the rates established in Exhibit "C", including names and classifi-
cations of all employees, and invoices for all direct non-salary
expenses. To provide a means of verifying the invoiced salary costs
for the CONSULTANT's employees, the STATE may conduct em-
ployee interviews. These interviews may consist of recording the
names, titles, salary rates and present duties of those employees
performing work on the PROJECT at the time of the interview.

Audit Guide for Consultants
August 1999

17-15



WSDOT Standard Agreements

6. Inspection of Cost Records: The CONSULTANT and his/her sub-
consultants shall keep available for inspection by representatives of
the STATE and the United States, for a period of three years after final
payment, the cost records and accounts pertaining to this AGREE-
MENT and all items related to or bearing upon these records with the
following exception: if any litigation, claim or audit is started before
the three year period, the records shall be retained until all litigation,
claims or audit findings involving the records have been resolved.
The three (3) year retention period begins when the CONSULTANT
receives final payment.

7. Final Payment: Final payment of any balance due the CONSULT-
ANT of the gross amount earned will be made promptly upon its
verification by the STATE after the completion of the work under this
AGREEMENT, contingent upon receipt of all PS&E, plans, maps,
notes, reports and other related documents which are required to be
furnished under this AGREEMENT. Acceptance of such final
payment by the CONSULTANT shall constitute a release of all
claims for payment which the CONSULTANT may have against the
STATE unless such claims are specifically reserved in writing and
transmitted to the STATE by the CONSULTANT prior to its accep-
tance. Said final payment shall not, however, be a bar to any claims
that the STATE may have against the CONSULTANT or to any
remedies the STATE may pursue with respect to such claims.

The payment of any billing will not constitute agreement as to the
appropriateness of any item and at the time of final audit, all required
adjustments will be made and reflected in a final payment. In the
event that such final audit reveals an overpayment to the CONSULT-
ANT, the CONSULTANT will refund such overpayment to the
STATE within thirty (30) days of notice of the overpayment. Such
refund shall not constitute a waiver by the CONSULTANT or any
claims relating to the validity of a finding by the STATE of overpay-
ment. The CONSULTANT has twenty (20) days after receipt of the
final POST AUDIT to begin the appeal process to the STATE for
audit findings.

VI
Subcontracting
The STATE permits subcontracts for those items of work as shown in
Exhibit "D" to this AGREEMENT.

Compensation for this subconsultant work shall be based on the cost
factors shown on Exhibit "D", attached hereto and by this reference made
a part of this AGREEMENT.

The work of the subconsultant shall not exceed its maximum amount
payable unless a prior written approval has been issued by the STATE.

All reimbursable direct labor, overhead, direct non-salary costs and fixed
fee costs for the subconsultant shall be substantiated in the same manner
as outlined in Section V. All subcontracts exceeding $10,000 in cost shall
contain all applicable provisions of this Agreement.

The CONSULTANT shall not subcontract for the performance of any
work under this AGREEMENT without prior written permission of the
STATE. No permission for subcontracting shall create, between the
STATE and subcontractor, any contract or any other relationship.

vl
Employment
The CONSULTANT warrants that he/she has not employed or retained
any company or person, other than a bona fide employee working solely for
the CONSULTANT, to solicit or secure this contract, and that it has not
paid or agreed to pay any company or person, other than a bona fide
employee working solely for the CONSULTANT, any fee, commission,
percentage, brokerage fee, gift, or any other consideration, contingent
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upon or resulting from the award or making of this contract. For breach or
violation of this warrant, the STATE shall have the right to annul this
AGREEMENT without liability, or in its discretion, to deduct from the
AGREEMENT price or consideration or otherwise recover the full amount
of such fee, commission, percentage, brokerage fee, gift, or contingent fee.

Any and all employees of the CONSULTANT or other persons while
engaged in the performance of any work or services required of the
CONSULTANT under this AGREEMENT, shall be considered employ-
ees of the CONSULTANT only and not of the STATE, and any and all
claims that may or might arise under any Workmen’s compensation Act on
behalf of said employees or other persons while so engaged, and any and
all claims made by a third party as a consequence of any act or omission
on the part of the CONSULTANT’s employees or other persons while so
engaged on any of the work or services provided to be rendered herein,
shall be the sole obligation and responsibility of the CONSULTANT.

The CONSULTANT shall not engage, on a full or part time basis, or other
basis, during the period of the contract, any professional or technical
personnel who are, or have been, at any time during the period of the
contract, in the employ of the United States Department of Transportation
orthe STATE, exceptregularly retired employees, without written consent
of the public employer of such person.

VIII
Nondiscrimination
The CONSULTANT agrees not to discriminate against any client,
employee or applicant for employment or for services because of race,
creed, color, national origin, marital status, sex, age or handicap except for
abona fide occupational qualification with regard to, but not limited to the
following: employment upgrading, demotion or transfer, recruitment or
any recruitment advertising, a layoff or terminations, rates of pay or other
forms of compensation, selection for training, rendition of services.

The CONSULTANT understands and agrees that if it violates this provi-
sion, this AGREEMENT may be terminated by the STATE and further that
the CONSULTANT shall be barred from performing any services for the
STATE now or in the future unless a showing is made satisfactory to the
STATE that discriminatory practices have terminated and that recurrence
of such action is unlikely.

During the performance of this contract, the CONSULTANT, for itself, its
assignees and successors in interest agrees as follows:

A. Compliance with Regulations: The CONSULTANT shall comply
with the Regulations of the United States Department of Transporta-
tion relative to Civil Rights, with specific reference to Title 49 Code
of Federal Regulations (CFR) Part 21, 23 CFR 710.405(b) and Title
VIof the Civil Rights Act of 1964, as amended. The CONSULTANT
shall comply with the American Disabilities Act of 1992, as amended.

B. Nondiscrimination: The CONSULTANT, with regard to the work
performed by it during the contract, shall not discriminate on the
grounds of race, creed color, sex, age, marital status, national origin
or handicap except for a bona fide occupational qualification in the
selection and retention of subconsultants, including procurements of
materials and leases of equipment. The CONSULTANT shall not
participate either directly or indirectly in the discrimination prohib-
ited by Section 21.5 of the Regulations, including employment
practices when the contract covers a program set forth in Appendix I
of the Regulations.

C. Solicitations for Subconsultants, Including Procurements of Materi-
als and Equipment: In all solicitations either by competitive bidding
ornegotiation made by the CONSULTANT for work to be performed
under a subcontract, including procurements of materials or leases of
equipment, each potential subconsultant or supplier shall be notified
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by the CONSULTANT of the CONSULTANT’s obligations under
this contract and the Regulations relative to nondiscrimination on the
grounds of race, creed, color, sex, age, marital status, national origin
and handicap.

D. Information and Reports: The CONSULTANT shall provide all
information and reports required by the Regulations, or directives
issued pursuant thereto, and shall permit access to its books, records,
accounts, other sources of information, and its facilities as may be
determined by the STATE to be pertinent to ascertain compliance
with such Regulations or directives.

Where any information required of the CONSULTANT is in the
exclusive possession of another who fails or refuses to furnish this
information the CONSULTANT shall so certify to the STATE, or the
United States Department of Transportation as appropriate, and shall
set forth what efforts it has made to obtain the information.

E. Sanctions for Noncompliance: Inthe event of the CONSULTANT’s
noncompliance with the nondiscrimination provisions of this con-
tract, the Department of Transportation shall impose such contract
sanctions as it or the Federal Highway Administration may determine
to be appropriate, including, but not limited to:

1. Withholding of payments to the CONSULTANT under the
contract until the CONSULTANT complies, and/or

2. Cancellation, termination or suspension of the contract, in whole
or in part.

F. Incorporation of Provisions: The CONSULTANT shall include the
provisions of paragraphs (A) through (G) in every subcontract,
including procurements of materials and leases of equipment, unless
exempt by the Regulations or directives issued pursuant thereto. The
CONSULTANT shall take such action with respect to any subconsul-
tant or procurement as the STATE or the Federal Highway Adminis-
tration may direct as a means of enforcing such provisions including
sanctions for noncompliance; provided, however, that, in the event a
CONSULTANT becomes involved in, or is threatened with, litiga-
tion with a subconsultant or supplier as a result of such direction, the
CONSULTANT may request the STATE to enter into such litigation
to protect the interests of the STATE, and in addition, the CONSULT-
ANT may request the United States to enter into such litigation to
protect the interests of the United States.

G. Unfair Employment Practices: The CONSULTANT shall comply
with RCW 49.60.180 and Executive Order number E.0.77-13 of the
Governor of the State of Washington which prohibit unfair employ-
ment practices.

IX
Termination of Agreement
Therightis reserved by the STATE to terminate this AGREEMENT at any
time upon ten (10) days written notice to the CONSULTANT.

Inthe event this AGREEMENT is terminated by the STATE other than for
default on the part of the CONSULTANT, a final payment shall be made
to the CONSULTANT for actual hours charged at time of termination of
this AGREEMENT, plus any direct nonsalary costs incurred at the time of
termination of this AGREEMENT.

No payment shall be made for any work completed after ten (10) days
following receipt by the CONSULTANT of the Notice to terminate. If the
accumulated payment made to the CONSULTANT prior to Notice of
Termination exceeds the total amount that would be due when computed
as set forth herein above, then no final payment shall be due and the
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CONSULTANT shall immediately reimburse the STATE for any excess
paid.

If the services of the CONSULTANT are terminated by the STATE for
default on the part of the CONSULTANT, the above formula for payment
shall not apply.

In such an event, the amount to be paid shall be determined by the STATE
with consideration given to the actual costs incurred by the CONSULT-
ANT in performing the work to the date of termination, the amount of work
originally required which was satisfactorily completed to date of termina-
tion, whether that work is in a form or a type which is usable to the STATE
atthe time of termination; the cost to the STATE of employing another firm
to complete the work required and the time which maybe required to do so,
and other factors which affect the value to the STATE of the work
performed at the time of termination. Under no circumstances shall
payment made under this subsection exceed the amount which would have
been made using the formula set forth in the previous paragraph.

If it is determined for any reason that the CONSULTANT was not in
default or that the CONSULTANT’s failure to perform is without the
CONSULTANT's or it’s employee’s default or negligence, the termina-
tion shall be deemed to be a termination for the convenience of the STATE
in accordance with the provision of this AGREEMENT.

In the event of the death of any member, partner or officer of the
CONSULTANT or any of its supervisory personnel assigned to the
project, or, dissolution of the partnership, termination of the corporation,
or disaffiliation of the principally involved employee, the surviving
members of the CONSULTANT hereby agree to complete the work under
the terms of this AGREEMENT, if requested to do so by the STATE. The
subsection shall not be a bar to renegotiation of the AGREEMENT
between the surviving members of the CONSULTANT and the STATE,
if the STATE so chooses.

In the event of the death of any of the parties listed in the previous
paragraph, should the surviving members of the CONSULTANT, with the
STATE’s concurrence, desire to terminate this AGREEMENT, payment
shall be made as set forth in the second paragraph of this section.

Payment for any part of the work by the STATE shall not constitute a
waiver by the STATE of any remedies of any type it may have against the
CONSULTANT for any breach of this AGREEMENT by the CONSULT-
ANT, or for failure of the CONSULTANT to perform work required of it
by the STATE. Forbearance of any rights under the AGREEMENT will
not constitute waiver of entitlement to exercise those rights with respect to
any future act or omission by the CONSULTANT.

X
Changes of Work

The CONSULTANT shall make such changes and revisions in the com-
plete work of this AGREEMENT as necessary to correct errors appearing
therein, whenrequired to do so by the STATE, without additional compen-
sation thereof. Should the STATE find it desirable for its own purposes to
have previously satisfactorily completed work or parts thereof changed or
revised, the CONSULTANT shall make such revisions as directed by the
STATE. This work shall be considered as Extra Work and will be paid for
as herein provided under Section XIV.

X1
Disputes
Any dispute concerning questions of fact in connection with the work not
disposed of by AGREEMENT between the CONSULTANT and the
STATE shall be referred for determination to the Secretary of Transpor-
tation of the Washington State Department of Transportation, whose
decision in the matter shall be final and binding on the parties of this
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AGREEMENT, provided however, thatif an action is brought challenging
the Secretary's decision, that decision shall be subject to de novo judicial
review. If the parties to this AGREEMENT mutually agree, disputes
concerning alleged design errors will be conducted under the procedures
found in the Washington State Department of Transportation Consultant
Service's Procedures Manual M27-50 and revisions thereto.

X1I
Venue, Applicable Law and Personal Jurisdiction

In the event that either party deems it necessary to institute legal action or
proceedings to enforce any right or obligation under this AGREEMENT,
the parties hereto agree that any such action shall be initiated in the
Superior court of the State of Washington, situated in Thurston County.
The parties hereto agree that all questions shall be resolved by application
of Washington law and that the parties to such action shall have the right
of appeal from such decisions of the Superior court in accordance with the
laws of the State of Washington. The CONSULTANT hereby consents to
the personal jurisdiction of the Superior court of the State of Washington,
situated in Thurston County.

X1
Legal Relations
The CONSULTANT shall comply with all Federal, State, and local laws
and ordinances applicable to the work to be done under this AGREE-
MENT. This contract shall be interpreted and construed in accord with the
laws of Washington.

The CONSULTANT shall indemnify and hold the STATE and its officers
and employees harmless from and shall process and defend at its own
expense all claims, demands, or suits at law or equity arising in whole or
in part from the CONSULTANT’s negligence or breach of any of its
obligations under this AGREEMENT; provided that nothing herein shall
require a CONSULTANT to indemnify the STATE against and hold
harmless the STATE from claims, demands or suits based solely upon the
conduct of the STATE, its agents, officers and employees; and provided
further that if the claims or suits are caused by or result from the concurrent
negligence of (a) the CONSULTANT’s agents or employees and (b) the
STATE, its agents, officers and employees, this indemnity provision with
respect to (1) claims or suits based upon such negligence (2) the costs to
the STATE of defending such claims and suits shall be valid and enforce-
able only to the extent of the CONSULTANT’s negligence or the negli-
gence of the CONSULTANT’s agents or employees.

The CONSULTANT's relation to the STATE shall be at all times as an
independent contractor.

The CONSULTANT specifically assumes potential liability for actions
brought by the CONSULTANT's own employees against the STATE and,
solely for the purpose of this indemnification and defense, the CONSULT-
ANT specifically waives any immunity under the state industrial insurance
law, Title 51 RCW.

Unless otherwise specified in the AGREEMENT, the STATE shall be
responsible for administration of construction contracts, if any, on the
project. Subject to the processing of an acceptable, supplemental agree-
ment, the CONSULTANT shall provide on-call assistance to the STATE
during contract administration. By providing such assistance, the CON-
SULTANT shall assume no responsibility for: proper construction tech-
niques, job site safety, or any construction contractor's failure to perform
its work in accordance with the contract documents.

The CONSULTANT shall obtain and keep in force during the terms of the
AGREEMENT, or as otherwise required, the following insurance with
companies or through sources approved by the State Insurance Commis-
sioner pursuant to RCW 48.

Insurance Coverage
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A. Worker’s compensation and employer's liability insurance as re-
quired by the STATE.

B. Commercial general liability and property damage insurance in an
aggregate amount not less than two million dollars ($2,000,000) for
bodily injury, including death and property damage. The per occur-
rence amount shall not exceed one million dollars ($1,000,000).

C. Vehicle liability insurance for any automobile used in an amount not
less than a one million dollar ($1,000,000) combined single limit.
(Applicable only if CONSULTANT is using WSDOT vehicle.)

Excepting the Worker's Compensation Insurance and any Professional
Liability Insurance secured by the CONSULTANT, the State of Washing-
ton, Department of Transportation will be named on all policies as an
additional insured. The CONSULTANT shall furnish the STATE with
verification of insurance and endorsements required by the AGREE-
MENT. The STATE reserves the right to require complete, certified
copies of all required insurance policies at any time.

All insurance shall be obtained from an insurance company authorized to
do business in the State of Washington, The CONSULTANT shall submit
a verification of insurance as outlined above within fourteen (14 ) days of
the execution of this AGREEMENT to:

Consultant Administrator

Washington State Department of Transportation
Transportation Building

P.O. Box 47323

Olympia, WA 98504-7323

No cancellation of the foregoing policies shall be effective without thirty
(30) days prior notice to the STATE Consuitant Service's Office.

The CONSULTANT's professional liability to the STATE shall be limited
to the amount payable under this AGREEMENT or one million ($1,000,000)
dollars, whichever is the greater. In no case shall the CONSULTANT's
professional liability to third parties be limited in any way.

The STATE will pay no progress payments under Section V until the
Consultant has fully complied with this section. This remedy is not
exclusive; and the STATE may take such other action as is available to it
under other provisions of this AGREEMENT, or otherwise in law.

XIv
Extra Work
A. The STATE may at any time, by written order, make changes within
the general scope of the AGREEMENT in the services to be per-
formed.

B. Ifanysuchchange causes anincrease or decrease in the estimated cost
of, or the time required for, performance of any part of the work under
this AGREEMENT, whether or not changed by the order, or other-
wise affects any other terms and conditions of the AGREEMENT, the
STATE shall make an equitable adjustment in the (1) maximum
amount payable; (2) delivery or completion schedule, or both; and (3)
other affected terms and shall modify the AGREEMENT accord-
ingly.

C. The CONSULTANT must submit any “request for equitable
adjustment” (hereafter referred to as claim) under this clause within
thirty (30) days from the date of receipt of the written order. However,
if the STATE decides that the facts justify it, the STATE may receive
and act upon a claim submitted before final payment of the AGREE-
MENT.
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D. Failure to agree to any adjustment shall be a dispute under the Disputes clause. However nothing in this clause shall excuse the CONSULTANT
from proceeding with the AGREEMENT as changed.

E. Notwithstanding the terms and condition of paragraphs (A) and (B) above, the maximum amount payable for this AGREEMENT, shall not be
increased or considered to be increased except by specific written supplement to this AGREEMENT.

XV
Endorsement of Plans
The CONSULTANT shall place his endorsement on all plans, estimates or any other engineering data furnished by him.

XVI
Federal Review
The Federal Highway Administration shall have the right to participate in the review or examination of the work in progress.

Xvil
Certification of the Consultant and the State
Attached hereto as Exhibit “A-1”, are the Certifications of the CONSULTANT and the STATE, Exhibit “A-2” Certification regarding debarment,
suspension and other responsibility matters - primary covered transactions, Exhibit "A-3" Certification regarding the restrictions of the use of Federal
funds for lobbying and Exhibit "A-4" Certificate of Current Cost or Pricing Data. Exhibits "A-3" and "A-4" are only required in AGREEMENTS over
$100,000.

XVII
Complete Agreement
This document and referenced attachments contains all covenants, stipulations and provisions agreed upon by the parties. No agent, or representative
of either party has authority to make, and the parties shall not be bound by or be liable for, any statement, representation, promise or agreement not set
forth herein. No changes, amendments, or modifications of the terms hereof shall be valid unless reduced to writing and signed by the parties as an
amendment to this AGREEMENT.

XIX
Execution and Acceptance
This AGREEMENT may be simultaneously executed in several counterparts, each of which shall be deemed to be an original having identical legal
effect. The CONSULTANT does hereby ratify and adopt all statements, representations, warranties, covenants, and agreements contained in the
proposal, and the supporting materials submitted by the CONSULTANT, and does hereby accept the AGREEMENT and agrees to all of the terms and
conditions thereof.

In witness whereof, the parties hereto have executed this AGREEMENT as of the day and year first above written.

WASHINGTON STATE DEPARTMENT
OF TRANSPORTATION

By By
Assistant Secretary for the
Environmental and Engineering Service Center

Any modification, change or reformation of this AGREEMENT shall require approval as to form by the Office of the Attorney General.
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1999 Professional Services Consultant Agreement —
Provisional Hourly Rates

1999 Organization and Address

PROFESSIONAL SERVICES
CONSULTANT AGREEMENT
PROVISIONAL HOURLY RATES

Agreement Number Federal 1.D. or S.S. Number 1099 Form Required?
[] ves []no

Unified Business Identifier (UBI) Number

Completion Date Federal Aid Number
(If Applicable) Project Title and Description of Work:

DBE Participation
YES D NO %

MBE Participation (Voluntary)
YES NO %

Total Amount Authorized

WBE Participation (Voluntary) Management Reserve Fund

I:I YES |:| NO — Maximum Amount Payable

THIS AGREEMENT, made and entered into this day of 1999, between the State of Washington, acting through
the Washington State Department of Transportation and the Secretary of Transportation, hereinafter called the “STATE”, and the above organization
hereinafter called the “CONSULTANT”.

WITNESSETH THAT:
WHEREAS, the STATE desires to accomplish the above referenced PROJECT, and

WHEREAS, the STATE does not have sufficient staff to meet the required commitment and therefore deems it advisable and desirable to engage the
assistance of a CONSULTANT to provide the necessary services for the PROJECT; and

WHEREAS, the CONSULTANT represents that he/she is in compliance with the Washington State Statutes relating to professional registration, if
applicable, and has signified a willingness to furnish Consulting services to the STATE.

NOW THEREFORE, in consideration of the terms, conditions, covenants and performance contained herein, or attached and incorporated and made
a part hereof, the parties hereto agree as follows:

I
General Description of Work
The work under this AGREEMENT shall consist of the above described work and services as herein defined and necessary to accomplish the completed
work for this PROJECT. The CONSULTANT shall furnish all services, labor and related equipment necessary to conduct and complete the work as
designated elsewhere in this AGREEMENT.

11

Scope of Work
The Scope of Work for this project is detailed in Exhibit “B” attached hereto, and by this reference made a part of this AGREEMENT.

01/99
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m
General Requirements

All aspects of coordination of the work of this AGREEMENT, with
outside agencies, groups or individuals shall receive advance approval by
the STATE. Necessary contacts and meetings with agencies, groups or
individuals shall be coordinated through the STATE. The CONSULT-
ANT shall attend coordination, progress and presentation meetings with
the STATE or such Federal, Community, city or County officials, groups
or individuals as may be requested by the STATE. The STATE will
provide the CONSULTANT sufficient notice prior to meetings requiring
CONSULTANT participation. The minimum number of hours or days
notice required shall be agreed to between the STATE and the CONSULT-
ANT and shown in Exhibit "B". The CONSULTANT shall prepare a
monthly progress report, in a form approved by the STATE, that will
outline in written and graphical form the various phases and the order of
performance of the work in sufficient detail so that the progress of the work
can easily be evaluated. Goals for Disadvantaged Business Enterprises
(DBE), Minority Business Enterprises (MBE), and Women Owned Busi-
ness Enterprises (WBE) if required, shall be shown on the heading of this
AGREEMENT. If D/M/WBE firms are utilized, the amounts authorized
to each firm and their certification number will be shown on Exhibit "E.”
All Reports, PS&E materials and other data, furnished to the CONSULT-
ANT by the STATE shall be returned. All designs, drawings, specifica-
tions, documents, and other work products prepared by the CONSULT-
ANT prior to completion or termination of this AGREEMENT are
instruments of service for this PROJECT, and are property of the STATE.
Reuse by the STATE or by others acting through or on behalf of the STATE
of any such instruments of service, not occurring as a part of this
PROJECT, shall be without liability or legal exposure to the CONSULT-
ANT.

v
Time for Beginning and Completion
The CONSULTANT shall not begin any work under the terms of this
AGREEMENT until authorized in writing by the STATE. All work under
this AGREEMENT shall be completed by the date shown in the heading
of this AGREEMENT under completion date.

The established completion time shall not be extended because of any
delays attributable to the CONSULTANT, but may be extended by the
STATE, in the event of a delay attributable to the STATE, or because of
unavoidable delays caused by an act of GOD or governmental actions or
other conditions beyond the control of the CONSULTANT. A prior
supplemental agreement issued by the STATE is required to extend the
established completion time.

\%
Payment

The CONSULTANT shall be paid by the STATE for completed work and
services rendered under this AGREEMENT as provided hereinafter. Such
payment shall be full compensation for work performed or services
rendered and for all labor, materials, supplies, equipment, and incidentals
necessary to complete the work. The CONSULTANT shall conform with
all applicable protions of 48 CFR 31.

1. Hourly Rates: The CONSULTANT shall be paid by the STATE for
work done based upon the provisional hourly rates shown in Ehibit
"C" attached hereto and by this reference made part of this AGREE-
MENT. The actual hourly rates will be determined by an audit of the
CONSULTANT's last completed fiscal year and/or their current
projected fiscal year. The provisional and/or audited rates listed shall
be applicable for the first twelve (12) month period and shall be
subject to negotiation for the following twelve (12) month period
upon request of the CONSULTANT or the STATE. If negotiations
are not conducted for the second, or subsequent twelve (12) month
periods within ninety (90) days after completion of the previous
period, the rates listed in this AGREEMENT, or subsequent written
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authorization(s) from the STATE shall be utilized for the life of the
AGREEMENT. The rates are inclusive of direct salaries, payroll
additives, overhead, and fee. The CONSULTANT shall maintain
support data to verify the hours billed on the AGREEMENT.

Inthe eventrenegotiation of the hourly rates is conducted, the STATE
reserves the right to audit for any change in the overhead rate currently
in use by the CONSULTANT and modify the hourly rates to be paid
to the CONSULTANT subsequent to the renegotiation accordingly.
Any changes inthe CONSULTANTs fixed hourly rates may include
salary or overhead adjustments.

Direct Non-Salary Costs: Direct non-salary costs will be reimbursed
atthe actual cost to the CONSULTANT. These charges may include,
but are not limited to the following items: travel, printing, long
distance telephone, supplies, computer charges and fees of subcon-
sultants. Air or train travel will only be reimbursed to economy class
levels unless otherwise approved by the STATE. The CONSULT-
ANT shall comply with the rules and regulations regarding travel
costs in accordance with the STATE Department of Transportation
Directive D13-50 and revisions thereto. The billing for direct non-
salary costs shall include an itemized listing of the charges directly
identifiable with the PROJECT. The CONSULTANT shall maintain
the original supporting documents in their office. Copies of the
original supporting documents shall be supplied to the STATE upon
request. All above charges must be necessary for the services
provided under this AGREEMENT.

Management Reserve Fund: The STATE may desire to estab-
lish a Management Reserve Fund to provide the Agreement Admin-
istrator the flexibility of authorizing additional funds to the AGREE-
MENT for allowable unforeseen costs, or reimbursing the CON-
SULTANT for additional work beyond that already defined in this
AGREEMENT. Such authorization(s) shall be in writing and shall
not exceed the lesser of $50,000 or 10% of the Total Amount
Authorized as shown in the heading of this Agreement. The amount
included for the Management Reserve Fund is shown in the heading
of this AGREEMENT. This fund may be replenished in a subsequent
supplemental agreement. Any changes requiring additional costs in
excess of the "Management Reserve Fund" shall be made in accor-
dance with Section XIV, "Extra Work".

Maximum Amount Payable: The maximum amount payable for
completion of work under this AGREEMENT shall not exceed the
amount shown in the heading of this AGREEMENT. The maximum
amount payable includes the Management Reserve Fund, but does not
include payment for extra work as stipulated in Section XIV, "Extra
Work." No minimum amount payable is guaranteed under this AGREE-
MENT.

Monthly Progress Payments: Progress payments may be claimed on
amonthly basis for all costs authorized in 1 and 2 above. The monthly
invoices shall be supported by detailed statements for hours expended
at the rates established in Exhibit "C", including names and classifi-
cations of all employees, and invoices for all direct non-salary
expenses. To provide a means of verifying the invoiced salary costs
for the CONSULTANT's employees, the STATE may conduct em-
ployee interviews. These interviews may consist of recording the
names, titles, salary rates and present duties of those employees
performing work on the PROJECT at the time of the interview.

Inspection of Cost Records: The CONSULTANT and his/her sub-
consultants shall keep available for inspection by representatives of
the STATE and the United States, for a period of three (3) years after
final payment, the cost records and accounts pertaining to this
AGREEMENT and all items related to or bearing upon these records
with the following exception: if any litigation, claim or auditis started
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before the three year period, the records shall be retained until all
litigation, claims or audit findings involving the records have been
resolved. The three (3) year retention period begins when the
CONSULTANT receives final payment.

7. Final Payment: Final payment of any balance due the CONSULT-
ANT of the gross amount earned will be made promptly upon its
verification by the STATE after the completion of the work under this
AGREEMENT, contingent upon receipt of all PS&E, plans, maps,
notes, reports and other related documents which are required to be
furnished under this AGREEMENT. Acceptance of such final
payment by the CONSULTANT shall constitute a release of all
claims for payment which the CONSULTANT may have against the
STATE unless such claims are specifically reserved in writing and
transmitted to the STATE by the CONSULTANT prior to its accep-
tance. Said final payment shall not, however, be a bar to any claims
that the STATE may have against the CONSULTANT or to any
remedies the STATE may pursue with respect to such claims.

The payment of any billing will not constitute agreement as to the
appropriateness of any item and at the time of final audit, all required
adjustments will be made and reflected in a final payment. In the
event that such final audit reveals an overpayment to the CONSULT-
ANT, the CONSULTANT will refund such overpayment to the
STATE within thirty (30) days of notice of the overpayment. Such
refund shall not constitute a waiver by the CONSULTANT or any
claims relating to the validity of a finding by the STATE of overpay-
ment. The CONSULTANT has twenty (20) days after receipt of the
final POST AUDIT to begin the appeal process to the STATE for
audit findings.

VI
Subcontracting
The STATE permits subcontracts for those items of work as shown in
Exhibit "D "to this AGREEMENT.

Compensation for this subconsultant work shall be based on the cost
factors shown on Exhibit "D", attached hereto and by this reference made
a part of this AGREEMENT.

The work of the subconsultant shall not exceed its maximum amount
payable unless a prior written approval has been issued by the STATE.

All reimbursable direct labor, overhead, direct non-salary costs and fixed
fee costs for the subconsultant shall be substantiated in the same manner
as outlined in Section V. All subcontracts exceeding $10,000 in cost shall
contain all applicable provisions of this Agreement.

The CONSULTANT shall not subcontract for the performance of any
work under this AGREEMENT without prior written permission of the
STATE. No permission for subcontracting shall create, between the
STATE and subcontractor, any contract or any other relationship.

Vil
Employment
The CONSULTANT warrants that he/she has not employed or retained
any company or person, other than abona fide employee working solely for
the CONSULTANT, to solicit or secure this contract, and that it has not
paid or agreed to pay any company or person, other than a bona fide
employee working solely for the CONSULTANT, any fee, commission,
percentage, brokerage fee, gift, or any other consideration, contingent
upon or resulting from the award or making of this contract. For breach or
violation of this warrant, the STATE shall have the right to annul this
AGREEMENT without liability, or in its discretion, to deduct from the
AGREEMENT price or consideration or otherwise recover the full amount
of such fee, commission, percentage, brokerage fee, gift, or contingent fee.
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Any and all employees of the CONSULTANT or other persons while
engaged in the performance of any work or services required of the
CONSULTANT under this AGREEMENT, shall be considered employ-
ees of the CONSULTANT only and not of the STATE, and any and all
claims that may or might arise under any Workmen'’s compensation Acton
behalf of said employees or other persons while so engaged, and any and
all claims made by a third party as a consequence of any act or omission
on the part of the CONSULTANT’s employees or other persons while so
engaged on any of the work or services provided to be rendered herein,
shall be the sole obligation and responsibility of the CONSULTANT.

The CONSULTANT shall not engage, on a full or part time basis, or other
basis, during the period of the contract, any professional or technical
personnel who are, or have been, at any time during the period of the
contract, in the employ of the United States Department of Transportation
orthe STATE, except regularly retired employees, without written consent
of the public employer of such person.

VIII
Nondiscrimination
The CONSULTANT agrees not to discriminate against any client, em-
ployee or applicant for employment or for services because of race, creed,
color, national origin, marital status, sex, age or handicap except forabona
fide occupational qualification with regard to, but not limited to the
following: employment upgrading, demotion or transfer, recruitment or
any recruitment advertising, a layoff or terminations, rates of pay or other
forms of compensation, selection for training, rendition of services.

The CONSULTANT understands and agrees that if it violates this provi-
sion, this AGREEMENT may be terminated by the STATE and further that
the CONSULTANT shall be barred from performing any services for the
STATE now or in the future unless a showing is made satisfactory to the
STATE that discriminatory practices have terminated and that recurrence
of such action is unlikely.

During the performance of this contract, the CONSULTANT, foritself, its
assignees and successors in interest agrees as follows:

A. Compliance with Regulations: The CONSULTANT shall comply
with all Regulations of the United States Department of Transporta-
tion relative to Civil Rights, with specific reference to Title 49 Code
of Federal Regulations (CFR) Part 21, 23 CFR 710.405(b) and Title
VIof the Civil Rights Act of 1964, as amended. The CONSULTANT
shall comply with the American Disabilities Act of 1992, as amended.

B. Nondiscrimination: The CONSULTANT, with regard to the work
performed by it during the contract, shall not discriminate on the
grounds of race, creed color, sex, age, marital status, national origin
or handicap except for a bona fide occupational qualification in the
selection and retention of subconsultants, including procurements of
materials and leases of equipment. The CONSULTANT shall not
participate either directly or indirectly in the discrimination prohib-
ited by Section 21.5 of the Regulations, including employment
practices when the contract covers a program set forth in Appendix I
of the Regulations.

C. Solicitations for Subconsultants, Including Procurements of Materi-
als and Equipment: In all solicitations either by competitive bidding
or negotiation made by the CONSULTANT for work to be performed
under a subcontract, including procurements of materials or leases of
equipment, each potential subconsultant or supplier shall be notified
by the CONSULTANT of the CONSULTANT’s obligations under
this contract and the Regulations relative to nondiscrimination on the
grounds of race, creed, color, sex, age, marital status, national origin
and handicap.
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D. Information and Reports: The CONSULTANT shall provide all
information and reports required by the Regulations, or directives
issued pursuant thereto, and shall permit access to its books, records,
accounts, other sources of information, and its facilities as may be
determined by the STATE to be pertinent to ascertain compliance
with such Regulations or directives.

Where any information required of the CONSULTANT is in the
exclusive possession of another who fails or refuses to furnish this
information the CONSULTANT shall so certify to the STATE, or the
United States Department of Transportation as appropriate, and shall
set forth what efforts it has made to obtain the information.

E. Sanctions for Noncompliance: In the event of the CONSULTANT’s
noncompliance with the nondiscrimination provisions of this con-
tract, the Department of Transportation shall impose such contract
sanctions as it or the Federal Highway Administration may determine
to be appropriate, including, but not limited to:

1. Withholding of payments to the CONSULTANT under the
contract until the CONSULTANT complies, and/or

2. Cancellation, termination or suspension of the contract, in whole
or in part.

F. Incorporation of Provisions: The CONSULTANT shall include the
provisions of paragraphs (A) through (G) in every subcontract,
including procurements of materials and leases of equipment, unless
exempt by the Regulations or directives issued pursuant thereto. The
CONSULTANT shall take such action with respect to any subconsul-
tant or procurement as the STATE or the Federal Highway Adminis-
tration may direct as a means of enforcing such provisions including
sanctions for noncompliance; provided, however, that, in the event a
CONSULTANT becomes involved in, or is threatened with, litiga-
tion with a subconsultant or supplier as a result of such direction, the
CONSULTANT may request the STATE to enter into such litigation
to protect the interests of the STATE, and in addition, the CONSULT-
ANT may request the United States to enter into such litigation to
protect the interests of the United States.

G. Unfair Employment Practices: The CONSULTANT shall comply
with RCW 49.60.180 and Executive Order number E.O.77-13 of the
Governor of the State of Washington which prohibit unfair employ-
ment practices.

IX
Termination of Agreement
Therightis reserved by the STATE to terminate this AGREEMENT at any
time upon ten (10) days written notice to the CONSULTANT.

Inthe eventthis AGREEMENT is terminated by the STATE other than for
default on the part of the CONSULTANT, a final payment shall be made
to the CONSULTANT for actual hours charged at time of termination of
this AGREEMENT, plus any direct nonsalary costs incurred at the time of
termination of this AGREEMENT.

No payment shall be made for any work completed after ten days following
receipt by the CONSULTANT of the Notice to terminate. If the accumu-
lated payment made to the CONSULTANT prior to Notice of Termination
exceeds the total amount that would be due when computed as set forth
herein above, then no final payment shall be due and the CONSULTANT
shall immediately reimburse the STATE for any excess paid.

If the services of the CONSULTANT are terminated by the STATE for

default on the part of the CONSULTANT, the above formula for payment
shall not apply.
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In such an event, the amount to be paid shall be determined by the STATE
with consideration given to the actual costs incurred by the CONSULT-
ANT in performing the work to the date of termination, the amount of work
originally required which was satisfactorily completed to date of termina-
tion, whether that work is in a form or a type which is usable to the STATE
atthe time of termination; the cost to the STATE of employing another firm
to complete the work required and the time which maybe required to do so,
and other factors which affect the value to the STATE of the work
performed at the time of termination. Under no circumstances shall
payment made under this subsection exceed the amount which would have
been made using the formula set forth in the previous paragraph.

If it is determined for any reason that the CONSULTANT was not in
default or that the CONSULTANT’s failure to perform is without the
CONSULTANTs or it’s employee’s default or negligence, the termina-
tion shall be deemed to be a termination for the convenience of the STATE
in accordance with the provision of this AGREEMENT.

In the event of the death of any member, partner or officer of the
CONSULTANT or any of its supervisory personnel assigned to the
project, or, dissolution of the partnership, termination of the corporation,
or disaffiliation of the principally involved employee, the surviving
members of the CONSULTANT hereby agree to complete the work under
the terms of this AGREEMENT, if requested to do so by the STATE. The
subsection shall not be a bar to renegotiation of the AGREEMENT
between the surviving members of the CONSULTANT and the STATE,
if the STATE so chooses.

In the event of the death of any of the parties listed in the previous
paragraph, should the surviving members of the CONSULTANT, with the
STATE’s concurrence, desire to terminate this AGREEMENT, payment
shall be made as set forth in the second paragraph of this section.

Payment for any part of the work by the STATE shall not constitute a
waiver by the STATE of any remedies of any type it may have against the
CONSULTANT for any breach of this AGREEMENT by the CONSULT-
ANT, or for failure of the CONSULTANT to perform work required of it
by the STATE. Forbearance of any rights under the AGREEMENT will
not constitute waiver of entitlement to exercise those rights with respect to
any future act or omission by the CONSULTANT.

X
Changes of Work

The CONSULTANT shall make such changes and revisions in the com-
plete work of this AGREEMENT as necessary to correct errors appearing
therein, whenrequired to do so by the STATE, without additional compen-
sation thereof. Should the STATE find it desirable for its own purposes to
have previously satisfactorily completed work or parts thereof changed or
revised, the CONSULTANT shall make such revisions as directed by the
STATE. This work shall be considered as Extra Work and will be paid for
as herein provided under Section XIV.

XI
Disputes

Any dispute concerning questions of fact in connection with the work not
disposed of by AGREEMENT between the CONSULTANT and the
STATE shall be referred for determination to the Secretary of Transpor-
tation of the Washington State Department of Transportation, whose
decision in the matter shall be final and binding on the parties of this
AGREEMENT, provided however, that if an action is brought challenging
the Secretary's decision, that decision shall be subject to de novo judicial
review. If the parties to this AGREEMENT mutually agree, disputes
concerning alleged design errors will be conducted under the procedures
found in the Washington State Department of Transportation Consultant
Service's Procedures Manual M27-50 and revisions thereto.
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XII
Venue, Applicable Law and Personal Jurisdiction

In the event that either party deems it necessary to institute legal action or
proceedings to enforce any right or obligation under this AGREEMENT,
the parties hereto agree that any such action shall be initiated in the
Superior court of the State of Washington, situated in Thurston County.
The parties hereto agree that all questions shall be resolved by application
of Washington law and that the parties to such action shall have the right
of appeal from such decisions of the Superior court in accordance with the
laws of the State of Washington. The CONSULTANT hereby consents to
the personal jurisdiction of the Superior court of the State of Washington,
situated in Thurston County.

X111
Legal Relations
The CONSULTANT shall comply with all Federal, State, and local laws
and ordinances applicable to the work to be done under this AGREE-
MENT. This contract shall be interpreted and construed in accord with the
laws of Washington.

The CONSULTANT shall indemnify and hold the STATE and its officers
and employees harmless from and shall process and defend at its own
expense all claims, demands, or suits at law or equity arising in whole or
in part from the CONSULTANT’s negligence or breach of any of its
obligations under this AGREEMENT; provided that nothing herein shall
require a CONSULTANT to indemnify the STATE against and hold
harmless the STATE from claims, demands or suits based solely upon the
conduct of the STATE, its agents, officers and employees; and provided
further that if the claims or suits are caused by or result from the concurrent
negligence of (a) the CONSULTANT’s agents or employees and (b) the
STATE, its agents, officers and employees, this indemnity provision with
respect to (1) claims or suits based upon such negligence (2) the costs to
the STATE of defending such claims and suits shall be valid and enforce-
able only to the extent of the CONSULTANT’s negligence or the negli-
gence of the CONSULTANT’s agents or employees.

The CONSULTANT’s relation to the STATE shall be at all times as an
independent contractor.

The CONSULTANT specifically assumes potential liability for actions
brought by the CONSULTANT's own employees against the STATE and,
solely for the purpose of this indemnification and defense, the CONSULT-
ANT specifically waives any immunity under the state industrial insurance
law, Title 51 RCW.

Unless otherwise specified in the AGREEMENT, the STATE shall be
responsible for administration of construction contracts, if any, on the
project. Subject to the processing of an acceptable, supplemental agree-
ment, the CONSULTANT shall provide on-call assistance to the STATE
during contract administration. By providing such assistance, the CON-
SULTANT shall assume no responsibility for: proper construction tech-
niques, job site safety, or any construction contractor's failure to perform
its work in accordance with the contract documents.

The CONSULTANT shall obtain and keep in force during the terms of the
AGREEMENT, or as otherwise required, the following insurance with
companies or through sources approved by the State Insurance Commis-
sioner pursuant to RCW 48,

Insurance Coverage

A. Worker’s compensation and employer's liability insurance as re-

quired by the STATE.

B. Commercial general liability and property damage insurance in an
aggregate amount not less than two million dollars ($2,000,000) for
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bodily injury, including death and property damage. The per occur-
rence amount shall not exceed one million dollars ($1,000,000).
C. Vehicle liability insurance for any automobile used in an amount not
less than a one million dollar ($1,000,000) combined single limit.
(Applicable only if CONSULTANT is using WSDOT vehicle.)

Excepting the Worker's Compensation Insurance and any Professional
Liability Insurance secured by the CONSULTANT, the State of Washing-
ton, Department of Transportation will be named on all policies as an
additional insured. The CONSULTANT shall furnish the STATE with
verification of insurance and endorsements required by the AGREE-
MENT. The STATE reserves the right to require complete, certified
copies of all required insurance policies at any time.

All insurance shall be obtained from an insurance company authorized to
do business in the State of Washington. The CONSULTANT shall submit
a verification of insurance as outlined above within fourteen (14 days) of
the execution of this AGREEMENT to:

Consultant Administrator

Washington State Department of Transportation
Transportation Building

P.O. Box 47323

Olympia, WA 98504-7323

No cancellation of the foregoing policies shall be effective without thirty
(30) days prior notice to the STATE Consultant Service's Office.

The CONSULTANT's professional liability to the STATE shall be limited
to the amount payable under this AGREEMENT or one million dollars
($1,000,000), whichever is the greater. Inno case shall the CONSULTANT's
professional liability to third parties be limited in any way.

The STATE will pay no progress payments under Section V until the
Consultant has fully complied with this section. This remedy is not
exclusive; and the STATE may take such other action as is available to it
under other provisions of this AGREEMENT, or otherwise in law.

XIv
Extra Work
The STATE may at any time, by written order, make changes within
the general scope of the AGREEMENT in the services to be per-
formed.

B. [Ifanysuchchangecauses anincrease or decrease in the estimated cost
of, or the time required for, performance of any part of the work under
this AGREEMENT, whether or not changed by the order, or other-
wise affects any other terms and conditions of the AGREEMENT, the
STATE shall make an equitable adjustment in the (1) maximum
amount payable; (2) delivery or completion schedule, or both; and (3)
other affected terms and shall modify the AGREEMENT accord-
ingly.

The CONSULTANT must submit any “request for equitable
adjustment” (hereafter referred to as claim) under this clause within
thirty (30) days from the date of receipt of the written order. However,
if the STATE decides that the facts justify it, the STATE may receive
and act upon a claim submitted before final payment of the AGREE-
MENT.

Failure to agree to any adjustment shall be a dispute under the
Disputes clause. However nothing in this clause shall excuse the
CONSULTANT from proceeding withthe AGREEMENT as changed.
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E. Notwithstanding the terms and condition of paragraphs (A) and (B) above, the maximum amount payable for this AGREEMENT, shall not be
increased or considered to be increased except by specific written supplement to this AGREEMENT.

XV
Endorsement of Plans
The CONSULTANT shall place his endorsement on all plans, estimates or any other engineering data furnished by him,

XVI
Federal Review
The Federal Highway Administration shall have the right to participate in the review or examination of the work in progress.

XVII
Certification of the Consultant and the State
Attached hereto as Exhibit “A-17, are the Certifications of the CONSULTANT and the STATE, Exhibit “A-2" Certification regarding debarment,
suspension and other responsibility matters - primary covered transactions, Exhibit "A-3" Certification regarding the restrictions of the use of Federal
funds for lobbying and Exhibit "A-4" Certificate of Current Cost or Pricing Data. Exhibits "A-3" and "A-4" are only required in AGREEMENTS over
$100,000.

XVIII
Complete Agreement
This document and referenced attachments contains all covenants, stipulations and provisions agreed upon by the parties. No agent, or representative
of either party has authority to make, and the parties shall not be bound by or be liable for, any statement, representation, promise or agreement not set
forth herein. No changes, amendments, or modifications of the terms hereof shall be valid unless reduced to writing and signed by the parties as an
amendment to this AGREEMENT.

XIX
Execution and Acceptance
This AGREEMENT may be simultaneously executed in several counterparts, each of which shall be deemed to be an original having identical legal
effect. The CONSULTANT does hereby ratify and adopt all statements, representations, warranties, covenants, and agreements contained in the
proposal, and the supporting materials submitted by the CONSULTANT, and does hereby accept the AGREEMENT and agrees to all of the terms and
conditions thereof.

In witness whereof, the parties hereto have executed this AGREEMENT as of the day and year first above written.

WASHINGTON STATE DEPARTMENT
OF TRANSPORTATION

By By

Assistant Secretary for the Environmental and
Engineering Service Center ;

Any modification, change or reformation of this AGREEMENT shall require approval as to form by the Office of the Attorney General.
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1999 Professional Services Consultant Agreement Task Order —
Provisional Hourly Rates

1999 Organization and Address

PROFESSIONAL SERVICES
CONSULTANT AGREEMENT
TASK ORDER
PROVISIONAL HOURLY RATES

Agreement Number Federal I.D. or §.S. Number 1099 Form Required?

[] ves D NO

Unified Business Identifier (UBI) Number Project Title and Description of Work:
Completion Date Federal Aid Number i

(If Applicable)
DBE Participation

YES D NO To

MBE Participation (Voluntary) Total Amount Authorized

YES NO %
Management Reserve Fund
WBE Participation (Voluntary) Maximum Amount Payable
ves [] o .
THIS AGREEMENT, made and entered into this day of 1999, between the State of Washington, acting through

the Washington State Department of Transportation and the Secretary of Transportation, hereinafter called the “STATE”, and the above organization
hereinafter called the “CONSULTANT”.

WITNESSETH THAT:
WHEREAS, the STATE desires to accomplish the above referenced PROJECT, and

WHEREAS, the STATE does not have sufficient staff to meet the required commitment and therefore deems it advisable and desirable to engage the
assistance of a CONSULTANT to provide the necessary services for the PROJECT; and

WHEREAS, the CONSULTANT represents that he/she is in compliance with the Washington State Statutes relating to professional registration, if
applicable, and has signified a willingness to furnish Consulting services to the STATE.

NOW THEREFORE, in consideration of the terms, conditions, covenants and performance contained herein, or attached and incorporated and made
a part hereof, the parties hereto agree as follows:

I
General Description of Work
The work under this AGREEMENT shall consist of the above described work and services as herein defined and necessary to accomplish the completed
work for this PROJECT. The CONSULTANT shall furnish all services, labor and related equipment necessary to conduct and complete the work as
designated elsewhere in this AGREEMENT.

I

Scope of Work
The Scope of Work for this project is detailed in Exhibit “B” attached hereto, and by this reference made a part of this AGREEMENT.
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Each item of work undert this AGREEMENT will be provided by Task
Assignment(s). Each assignment will be individually negotiated with the
CONSULTANT. The amount established for each assignment will be the
maximum amount payable for that assignment unless modified in writing
by the STATE.

I
General Requirements

All aspects of coordination of the work of this AGREEMENT, with
outside agencies, groups or individuals shall receive advance approval by
the STATE. Necessary contacts and meetings with agencies, groups or
individuals shall be coordinated through the STATE. The CONSULT-
ANT shall attend coordination, progress and presentation meetings with
the STATE or such Federal, Community, city or County officials, groups
or individuals as may be requested by the STATE. The STATE will
provide the CONSULTANT sufficient notice prior to meetings requiring
CONSULTANT participation. The minimum number of hours or days
notice required shall be agreed to between the STATE and the CONSULT-
ANT and shown in Exhibit "B". The CONSULTANT shall prepare a
monthly progress report, in a form approved by the STATE, that will
outline in written and graphical form the various phases and the order of
performance of the work in sufficient detail so that the progress of the work
can easily be evaluated. Goals for Disadvantaged Business Enterprises
(DBE), Minority Business Enterprises (MBE), and Women Business
Enterprises (WBE) if required, shall be shown on the heading of this
AGREEMENT. If D/M/WBE firms are utilized, the amounts authorized
to each firm and their certification number will be shown on Exhibit "E".
All Reports, PS&E materials and other data, furnished to the CONSULT-
ANT by the STATE shall be returned. All designs, drawings, specifica-
tions, documents, and other work products prepared by the CONSULT-
ANT prior to completion or termination of this AGREEMENT are
instruments of service for this PROJECT, and are property of the STATE.
Reuse by the STATE or by others acting through or on behalf of the STATE
of any such instruments of service, not occurring as a part of this
PROJECT, shall be without liability or legal exposure to the CONSULT-
ANT.

v
Time for Beginning and Completion
The CONSULTANT shall not begin any work under the terms of this
AGREEMENT until authorized in writing by the STATE. All work under
this AGREEMENT shall be completed by the date shown in the heading
of this AGREEMENT under completion date.

The established completion time shall not be extended because of any
delays attributable to the CONSULTANT, but may be extended by the
STATE, in the event of a delay attributable to the STATE, or because of
unavoidable delays caused by an act of GOD or governmental actions or
other conditions beyond the control of the CONSULTANT. A prior
supplemental agreement issued by the STATE is required to extend the
established completion time.

v
Payment

The CONSULTANT shall be paid by the STATE for completed work and
services rendered under this AGREEMENT as provided hereinafter. Such
payment shall be full compensation for work performed or services
rendered and for all labor, materials, supplies, equipment, and incidentals
necessary to complete the work., The CONSULTANT shall conform with
all applicable portions of 48 CFR 31.

1. Hourly Rates: The CONSULTANT shall be paid by the STATE for
work done, based upon the provisional hourly rates shown in Exhibit
"C" attached hereto and by this reference made part of this AGREE-
MENT. The actual hourly rates will be determined by an audit of the
CONSULTANT's last completed fiscal year and/or their current
projected fiscal year. The provisional and/or audited rates listed shall
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be applicable for the first twelve (12) month period and shall be
subject to negotiation for the following twelve (12) month period
upon request of the CONSULTANT or the STATE. If negotiations
are not conducted for the second, or subsequent twelve (12) month
periods within ninety (90) days after completion of the previous
period, the rates listed in this AGREEMENT, or subsequent written
authorization(s) from the STATE shall be utilized for the life of the
AGREEMENT. The rates are inclusive of direct salaries, payroll
additives, overhead, and fee. The CONSULTANT shall maintain
support data to verify the hours billed on the AGREEMENT.

Inthe eventrenegotiation of the hourly rates is conducted, the STATE
reserves theright to audit for any change in the overhead rate currently
in use by the CONSULTANT and modify the hourly rates to be paid
to the CONSULTANT subsequent to the renegotiation accordingly.
Any changes in the CONSULTANTs fixed hourly rates may include
salary or overhead adjustments.

Direct Non-Salary Costs: Direct non-salary costs will be reimbursed
at the actual cost to the CONSULTANT. These charges may include,
but are not limited to the following items: travel, printing, long
distance telephone, supplies, computer charges and fees of subcon-
sultants. Air or train travel will only be reimbursed to economy class
levels unless otherwise approved by the STATE. The CONSULT-
ANT shall comply with the rules and regulations regarding travel
costs in accordance with the STATE Department of Transportation
Directive D13-50 and revisions thereto. The billing for direct non-
salary costs shall include an itemized listing of the charges directly
identifiable with the PROJECT. The CONSULTANT shall maintain
the original supporting documents in their office. Copies of the
original supporting documents shall be supplied to the STATE upon
request. All above charges must be necessary for the services
provided under this AGREEMENT.

Management Reserve Fund: The STATE may desire to establish a
Management Reserve Fund to provide the Agreement Administrator
the flexibility of authorizing additional funds to the AGREEMENT
for allowable unforeseen costs, or reimbursing the CONSULTANT
for additional work beyond that already defined in this AGREE-
MENT. Such authorization(s) shall bein writing and shall notexceed
the lesser of $50,000 or 10% of the Total Amount, Authorized as
shown in the heading of this AGREEMENT. The amount included
for the Management Reserve Fund is shown in the heading of this
AGREEMENT. This fund may be replenished in a subsequent
supplemental agreement. Any changes requiring additional costs in
excess of the "Management Reserve Fund” shall be made in accor-
dance with Section XIV, "Extra Work".

Maximum Amount Payable: The maximum amount payable for
completion of work under this AGREEMENT shall not exceed the
amount shown in the heading of this AGREEMENT. The maximum
amount payable includes the Management Reserve Fund, but does not
include payment for extra work as stipulated in Section X1V, "Extra
Work." Nominimum amountpayable is guaranteed underthis AGREE-
MENT.

Monthly Progress Payments: Progress payments may be claimed on
amonthly basis for all costs autharized in | and 2 above. The monthly
invoices shall be supported by detailed statements for hours expended
at the rates established in Exhibit "C", including names and classifi-
cations of all employees, and invoices for all direct non-salary
expenses. To provide a means of verifying the invoiced salary costs
for the CONSULTANT's employges, the STATE may conduct em-
ployee interviews. These interviews may consist of recording the
names, titles, salary rates and present duties of those employees
performing work on the PROJECT at the time of the interview.
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6. Inspection of Cost Records: The CONSULTANT and his/her sub-
consultants shall keep available for inspection by representatives of
the STATE and the United States, for a period of three (3) years after
final payment, the cost records and accounts pertaining to this
AGREEMENT and all items related to or bearing upon these records
with the following exception: if any litigation, claim or auditis started
before the three year period, the records shall be retained until all
litigation, claims or audit findings involving the records have been
resolved. The three (3) year retention period begins when the
CONSULTANT receives final payment.

7. Final Payment: Final payment of any balance due the CONSULT-
ANT of the gross amount earned will be made promptly upon its
verification by the STATE after the completion of the work under this

AGREEMENT, contingent upon receipt of all PS&E, plans, maps, -

notes, reports and other related documents which are required to be
furnished under this AGREEMENT. Acceptance of such final
payment by the CONSULTANT shall constitute a release of all
claims for payment which the CONSULTANT may have against the
STATE unless such claims are specifically reserved in writing and
transmitted to the STATE by the CONSULTANT prior to its accep-
tance. Said final payment shall not, however, be a bar to any claims
that the STATE may have against the CONSULTANT or to any
remedies the STATE may pursue with respect to such claims.

The payment of any billing will not constitute agreement as to the
appropriateness of any item and at the time of final audit, all required
adjustments will be made and reflected in a final payment. In the
event that such final audit reveals an overpayment to the CONSULT-
ANT, the CONSULTANT will refund such overpayment to the
STATE within thirty (30) days of notice of the overpayment. Such
refund shall not constitute a waiver by the CONSULTANT or any
claims relating to the validity of a finding by the STATE of overpay-
ment. The CONSULTANT has twenty (20) days after receipt of the
final POST AUDIT to begin the appeal process to the STATE for
audit findings.

VI
Subcontracting
The STATE permits subcontracts for those items of work as shown in
Exhibit "D" to this AGREEMENT.

Compensation for this subconsultant work shall be based on the cost
factors shown on Exhibit "D", attached hereto and by this reference made
a part of this AGREEMENT.

The work of the subconsultant shall not exceed its maximum amount
payable unless a prior written approval has been issued by the STATE.

All reimbursable direct labor, overhead, direct non-salary costs and fixed
fee costs for the subconsultant shall be substantiated in the same manner
as outlined in Section V. All subcontracts exceeding $10,000 in cost shall
contain all applicable provisions of this Agreement.

The CONSULTANT shall not subcontract for the performance of any
work under this AGREEMENT without prior written permission of the
STATE. No permission for subcontracting shall create, between the
STATE and subcontractor, any contract or any other relationship.

v
Employment
The CONSULTANT warrants that he/she has not employed or retained
any company or person, other than abona fide employee working solely for
the CONSULTANT, to solicit or secure this contract, and that it has not
paid or agreed to pay any company or person, other than a bona fide
employee working solely for the CONSULTANT, any fee, commission,
percentage, brokerage fee, gift, or any other consideration, contingent
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upon or resulting from the award or making of this contract. For breach or
violation of this warrant, the STATE shall have the right to annul this
AGREEMENT without liability, or in its discretion, to deduct from the
AGREEMENT price or consideration or otherwise recover the full amount
of such fee, commission, percentage, brokerage fee, gift, or contingent fee.

Any and all employees of the CONSULTANT or other persons while
engaged in the performance of any work or services required of the
CONSULTANT under this AGREEMENT, shall be considered employ-
ees of the CONSULTANT only and not of the STATE, and any and all
claims that may or might arise under any Workmen’s compensation Act on
behalf of said employees or other persons while so engaged, and any and
all claims made by a third party as a consequence of any act or omission
on the part of the CONSULTANT’s employees or other persons while so
engaged on any of the work or services provided to be rendered herein,
shall be the sole obligation and responsibility of the CONSULTANT.

The CONSULTANT shall not engage, on a full or part time basis, or other
basis, during the period of the contract, any professional or technical
personnel who are, or have been, at any time during the period of the
contract, in the employ of the United States Department of Transportation
orthe STATE, except regularly retired employees, without written consent
of the public employer of such person.

v
Nondiscrimination
The CONSULTANT agrees not to discriminate against any client, em-
ployee or applicant for employment or for services because of race, creed,
color, national origin, marital status, sex, age or handicap except for abona
fide occupational qualification with regard to, but not limited to the
following: employment upgrading, demotion or transfer, recruitment or
any recruitment advertising, a layoff or terminations, rates of pay or other
forms of compensation, selection for training, rendition of services.

The CONSULTANT understands and agrees that if it violates this provi-
sion, this AGREEMENT may be terminated by the STATE and further that
the CONSULTANT shall be barred from performing any services for the
STATE now or in the future unless a showing is made satisfactory to the
STATE that discriminatory practices have terminated and that recurrence
of such action is unlikely.

During the performance of this contract, the CONSULTANT, for itself, its
assignees and successors in interest agrees as follows:

A. Compliance with Regulations: The CONSULTANT shall comply
with all Regulations of the United States Department of Transporta-
tion relative to Civil Rights, with specific reference to Title 49 Code
of Federal Regulations (CFR) Part 21, 23 CFR 710.405(b) and Title
VIofthe civil Rights Act of 1964, as amended. The CONSULTANT
shall comply with the American Disabilities Act of 1992, as amended.

B. Nondiscrimination: The CONSULTANT, with regard to the work
performed by it during the contract, shall not discriminate on the
grounds of race, creed color, sex, age, marital status, national origin
or handicap except for a bona fide occupational qualification in the
selection and retention of subconsultants, including procurements of
materials and leases of equipment. The CONSULTANT shall not
participate either directly or indirectly in the discrimination prohib-
ited by Section 21.5 of the Regulations, including employment
practices when the contract covers a program set forth in Appendix II
of the Regulations.

C. Solicitations for Subconsultants, Including Procurements of Materi-
als and Equipment: In all solicitations either by competitive bidding
ornegotiation made by the CONSULTANT for work to be performed
under a subcontract, including procurements of materials or leases of
equipment, each potential subconsultant or supplier shall be notified
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by the CONSULTANT of the CONSULTANT’s obligations under
this contract and the Regulations relative to nondiscrimination on the
grounds of race, creed, color, sex, age, marital status, national origin
and handicap.

D. Information and Reports: The CONSULTANT shall provide all
information and reports required by the Regulations, or directives
issued pursuant thereto, and shall permit access to its books, records,
accounts, other sources of information, and its facilities as may be
determined by the STATE to be pertinent to ascertain compliance
with such Regulations or directives.

Where any information required of the CONSULTANT is in the
exclusive possession of another who fails or refuses to furnish this
information the CONSULTANT shall so certify to the STATE, or the
United States Department of Transportation as appropriate, and shall
set forth what efforts it has made to obtain the information.

E. - Sanctions for Noncompliance: Inthe eventof the CONSULTANT’s
noncompliance with the nondiscrimination provisions of this con-
tract, the Department of Transportation shall impose such contract
sanctions as it or the Federal Highway Administration may determine
to be appropriate, including, but not limited to:

1. Withholding of payments to the CONSULTANT under the
contract until the CONSULTANT complies, and/or

2. Cancellation, termination or suspension of the contract, in whole
or in part.

F. Incorporation of Provisions: The CONSULTANT shall include the
provisions of paragraphs (A) through (G) in every subcontract,
including procurements of materials and leases of equipment, unless
exempt by the Regulations or directives issued pursuant thereto. The
CONSULTANT shall take such action with respect to any subconsul-
tant or procurement as the STATE or the Federal Highway Adminis-
tration may direct as a means of enforcing such provisions including
sanctions for noncompliance; provided, however, that, in the event a
CONSULTANT becomes involved in, or is threatened with, litiga-
tion with a subconsultant or supplier as a result of such direction, the
CONSULTANT may request the STATE to enter into such litigation
to protect the interests of the STATE, and in addition, the CONSULT-
ANT may request the United States to enter into such litigation to
protect the interests of the United States.

G. Unfair Employment Practices: The CONSULTANT shall comply
with RCW 49.60.180 and Executive Order number E.O.77-13 of the
Governor of the State of Washington which prohibit unfair employ-
ment practices.

IX
Termination of Agreement
Therightis reserved by the STATE to terminate this AGREEMENT at any
time upon ten (10) days written notice to the CONSULTANT.

Inthe event this AGREEMENT is terminated by the STATE other than for
default on the part of the CONSULTANT, a final payment shall be made
to the CONSULTANT for actual hours charged at time of termination of
this AGREEMENT, plus any direct nonsalary costs incurred at the time of
termination of this AGREEMENT.

No payment shall be made for any work completed after ten (10) days
following receipt by the CONSULTANT of the Notice to terminate. If the
accumulated payment made to the CONSULTANT prior to Notice of
Termination exceeds the total amount that would be due when computed
as set forth herein above, then no final payment shall be due and the
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CONSULTANT shall immediately reimburse the STATE for any excess
paid.

If the services of the CONSULTANT are terminated by the STATE for
default on the part of the CONSULTANT, the above formula for payment
shall not apply.

In such an event, the amount to be paid shall be determined by the STATE
with consideration given to the actual costs incurred by the CONSULT-
ANT in performing the work to the date of termination, the amount of work
originally required which was satisfactorily completed to date of termina-
tion, whether that work is in a form or a type which is usable to the STATE
atthe time of termination; the cost to the STATE of employing another firm
to complete the work required and the time which maybe required to do so,
and other factors which affect the value to the STATE of the work
performed at the time of termination. Under no circumstances shall
payment made under this subsection exceed the amount which would have
been made using the formula set forth in the previous paragraph.

If it is determined for any reason that the CONSULTANT was not in
default or that the CONSULTANT’s failure to perform is without the
CONSULTANT's or it’s employee’s default or negligence, the termina-
tion shall be deemed to be a termination for the convenience of the STATE
in accordance with the provision of this AGREEMENT.

In the event of the death of any member, partner or officer of the
CONSULTANT or any of its supervisory personnel assigned to the
project, or, dissolution of the partnership, termination of the corporation,
or disaffiliation of the principally involved employee, the surviving
members of the CONSULTANT hereby agree to complete the work under
the terms of this AGREEMENT, if requested to do so by the STATE. The
subsection shall not be a bar to renegotiation of the AGREEMENT

" between the surviving members of the CONSULTANT and the STATE,

if the STATE so chooses.

In the event of the death of any of the parties listed in the previous
paragraph, should the surviving members of the CONSULTANT, with the
STATE's concurrence, desire to terminate this AGREEMENT, payment
shall be made as set forth in the second paragraph of this section.

Payment for any part of the work by the STATE shall not constitute a
waiver by the STATE of any remedies of any type it may have against the
CONSULTANT for any breach of this AGREEMENT by the CONSULT-
ANT, or for failure of the CONSULTANT to perform work required of it
by the STATE. Forbearance of any rights under the AGREEMENT will
not constitute waiver of entitlement to exercise those rights with respect to
any future act or omission by the CONSULTANT.

X
Changes of Work

The CONSULTANT shall make such changes and revisions in the com-
plete work of this AGREEMENT as necessary to correct errors appearing
therein, when required to do so by the STATE, without additional compen-
sation thereof. Should the STATE find it desirable for its own purposes to
have previously satisfactorily completed work or parts thereof changed or
revised, the CONSULTANT shall make such revisions as directed by the
STATE. This work shall be considered as Extra Work and will be paid for
as herein provided under Section XIV.

XI
Disputes
Any dispute concerning questions of fact in connection with the work not
disposed of by AGREEMENT between the CONSULTANT and the
STATE shall be referred for determination to the Secretary of Transpor-
tation of the Washington State Department of Transportation, whose
decision in the matter shall be final and binding on the parties of this
AGREEMENT, provided however, thatif an action is brought challenging
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the Secretary's decision, that decision shall be subject to de novo judicial
review. If the parties to this AGREEMENT mutually agree, disputes
concerning alleged design errors will be conducted under the procedures
found in the Washington State Department of Transportation Consultant
Service's Procedures Manual M27-50 and revisions thereto.

X1
Venue, Applicable Law and Personal Jurisdiction

In the event that either party deems it necessary to institute legal action or
proceedings to enforce any right or obligation under this AGREEMENT,
the parties hereto agree that any such action shall be initiated in the
Superior court of the State of Washington, situated in Thurston County.
The parties hereto agree that all questions shall be resolved by application
of Washington law and that the parties to such action shall have the right
of appeal from such decisions of the Superior court in accordance with the
laws of the State of Washington. The CONSULTANT hereby consents to
the personal jurisdiction of the Superior court of the State of Washington,
situated in Thurston County.

XIII
Legal Relations
The CONSULTANT shall comply with all Federal, State, and local laws
and ordinances applicable to the work to be done under this AGREE-
MENT. This contract shall be interpreted and construed in accord with the
laws of Washington.

The CONSULTANT shall indemnify and hold the STATE and its officers
and employees harmless from and shall process and defend at its own
expense all claims, demands, or suits at law or equity arising in whole or
in part from the CONSULTANT’s negligence or breach of any of its
obligations under this AGREEMENT; provided that nothing herein shall
require a CONSULTANT to indemnify the STATE against and hold
harmless the STATE from claims, demands or suits based solely upon the
conduct of the STATE, its agents, officers and employees; and provided
further that if the claims or suits are caused by or result from the concurrent
negligence of (a) the CONSULTANT’s agents or employees and (b) the
STATE, its agents, officers and employees, this indemnity provision with
respect to (1) claims or suits based upon such negligence (2) the costs to
the STATE of defending such claims and suits shall be valid and enforce-
able only to the extent of the CONSULTANT’s negligence or the negli-
gence of the CONSULTANT’s agents or employees.

The CONSULTANT’s relation to the STATE shall be at all times as an
independent contractor.

The CONSULTANT specifically assumes potential liability for actions
brought by the CONSULTANT's own employees against the STATE and,
solely for the purpose of this indemnification and defense, the CONSULT-
ANT specifically waives any immunity under the state industrial insurance
law, Title 51 RCW.

Unless otherwise specified in the AGREEMENT, the STATE shall be
responsible for administration of construction contracts, if any, on the
project. Subject to the processing of an acceptable, supplemental agree-
ment, the CONSULTANT shall provide on-call assistance to the STATE
during contract administration. By providing such assistance, the CON-
SULTANT shall assume no responsibility for: proper construction tech-
niques, job site safety, or any construction contractor's failure to perform
its work in accordance with the contract documents.

The CONSULTANT shall obtain and keep in force during the terms of the
AGREEMENT, or as otherwise required, the following insurance with
companies or through sources approved by the State Insurance Commis-
sioner pursuant to RCW 48.

Insurance Coverage
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A. Worker’s compensation and employer's liability insurance as re-
quired by the STATE.

B. Commercial general liability and property damage insurance in an
aggregate amount not less than two million dollars ($2,000,000) for
bodily injury, including death and property damage. The per occur-
rence amount shall not exceed one million dollars ($1,000,000).

C. Vehicle liability insurance for any automobile used in an amount not
less than a one million dollar ($1,000,000) combined single limit.
(Applicable only if CONSULTANT is using WSDOT vehicle.)

Excepting the Worker's Compensation Insurance and any Professional
Liability Insurance secured by the CONSULTANT, the State of Washing-
ton, Department of Transportation will be named on all policies as an
additional insured. The CONSULTANT shall furnish the STATE with
verification of insurance and endorsements required by the AGREE-
MENT. The STATE reserves the right to require complete, certified
copies of all required insurance policies at any time.

All insurance shall be obtained from an insurance company authorized to
do business in the State of Washington. The CONSULTANT shall submit
a verification of insurance as outlined above within fourteen (14) days of
the execution of this AGREEMENT to:

Consultant Administrator

Washington State Department of Transportation
Transportation Building

P.O. Box 47323

Olympia, WA 98504-7323

No cancellation of the foregoing policies shall be effective without thirty
(30) days prior notice to the STATE Consultant Service's Office.

The CONSULTANT's professional liability to the STATE shall be limited
to the amount payable under this AGREEMENT or one million ($1,000,000)
dollars, whichever is the greater. In no case shall the CONSULTANT's
professional liability to third parties be limited in any way.

The STATE will pay no progress payments under Section V until the
Consultant has fully complied with this section. This remedy is not
exclusive; and the STATE may take such other action as is available to it
under other provisions of this AGREEMENT, or otherwise in law.

XIv
Extra Work
A. The STATE may at any time, by written order, make changes within
the general scope of the AGREEMENT in the services to be per-
formed.

B. Ifanysuchchange causes anincrease or decrease in the estimated cost
of, or the time required for, performance of any part of the work under
this AGREEMENT, whether or not changed by the order, or other-
wise affects any other terms and conditions of the AGREEMENT, the
STATE shall make an equitable adjustment in the (1) maximum
amount payable; (2) delivery or completion schedule, or both; and (3)
other affected terms and shall modify the AGREEMENT accord-
ingly.

C. The CONSULTANT must submit any “request for equitable
adjustment” (hereafter referred to as claim) under this clause within
thirty (30) days from the date of receipt of the written order. However,
if the STATE decides that the facts justify it, the STATE may receive
and act upon a claim submitted before final payment of the AGREE-
MENT.
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D. Failure to agree to any adjustment shall be a dispute under the Disputes clause. However nothing in this clause shall excuse the CONSULTANT
from proceeding with the AGREEMENT as changed.

E. Notwithstanding the terms and condition of paragraphs (A) and (B) above, the maximum amount payable for this AGREEMENT, shall not be
increased or considered to be increased except by specific written supplement to this AGREEMENT.

XV
Endorsement of Plans
The CONSULTANT shall place his endorsement on all plans, estimates or any other engineering data furnished by him.

XVI
Federal Review
The Federal Highway Administration shall have the right to participate in the review or examination of the work in progress.

Xvi
Certification of the Consultant and the State
Attached hereto as Exhibit “A-1”, are the Certifications of the CONSULTANT and the STATE, Exhibit “A-2” Certification regarding debarment,
suspension and other responsibility matters - primary covered transactions, Exhibit "A-3" Certification regarding the restrictions of the use of Federal
funds for lobbying and Exhibit "A-4" Certificate of Current Cost or Pricing Data. Exhibits "A-3" and "A-4" are only required in AGREEMENTS over
$100,000.

XVIII
Complete Agreement
This document and referenced attachments contains all covenants, stipulations and provisions agreed upon by the parties. No agent, or representative
of either party has authority to make, and the parties shall not be bound by or be liable for, any statement, representation, promise or agreement not set
forth herein. No changes, amendments, or modifications of the terms hereof shall be valid unless reduced to writing and signed by the parties as an
amendment to this AGREEMENT.

XIX
Execution and Accpetance
This AGREEMENT may be simultaneously executed in several counterparts, each of which shall be deemed to be an original having identical legal effect.
The CONSULTANT does hereby ratify and adopt all statements, representations, warranties, covenants, and agreements contained in the proposal, and
the supporting materials submitted by the CONSULTANT, and does hereby accept the AGREEMENT and agrees to all of the terms and conditions
thereof.

In witness whereof, the parties hereto have executed this AGREEMENT as of the day and year first above written.

WASHINGTON STATE DEPARTMENT
OF TRANSPORTATION

By By
Assistant Secretary for the
Environmental and Engineering Service Center

Any modification, change or reformation of this AGREEMENT shall require approval as to form by the Office of the Attorney General.
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1999 Professional Services Consultant Agreement —

Lump Sum
1999 Organization and Address
PROFESSIONAL SERVICES
CONSULTANT AGREEMENT
LUMP SUM
Agreement Number Federal I.D. or S$.S. Number 1099 Form Required?
D YES |:| NO
Completion Date Federal Aid Number Project Title and Description of Work:
(If Applicable)

Unified Business Identifier (UBI) Number

Lump Sum Amount

DBE Participation
Management Reserve Fund Amount |:| YES D NO %

MBE Participation (Voluntary)

DYES DNO %

WBE Participation (Voluntary)

|:|YES [:INO %

THIS AGREEMENT, made and entered into this day of 1999, between the State of Washington, acting through
the Washington State Department of Transportation and the Secretary of Transportation, hereinafter called the “STATE”, and the above organization
hereinafter called the “CONSULTANT”.

Maximum Amount Payable

WITNESSETH THAT:
WHEREAS, the STATE desires to accomplish the above referenced PROJECT, and

WHEREAS, the STATE does not have sufficient staff to meet the required commitment and therefore deems it advisable and desirable to engage the
assistance of a CONSULTANT to provide the necessary services for the PROJECT; and

WHEREAS, the CONSULTANT represents that he/she is in compliance with the Washington State Statutes relating to professional registration, if
applicable, and has signified a willingness to furnish Consulting services to the STATE.

NOW THEREFORE, in consideration of the terms, conditions, covenants and performance contained herein, or attached and incorporated and made
a part hereof, the parties hereto agree as follows:

I
General Description of Work
The work under this AGREEMENT shall consist of the above described work and services as herein defined and necessary to accomplish the completed
work for this PROJECT. The CONSULTANT shall furnish all services, labor and related equipment necessary to conduct and complete the work as
designated elsewhere in this AGREEMENT.

11
Scope of Work
The Scope of Work and projected level of effort required for this project is detailed in Exhibit "B" attached hereto, and by this reference made a part
of this AGREEMENT.
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11
General Requirements

All aspects of coordination of the work of this AGREEMENT, with
outside agencies, groups or individuals shall receive advance approval by
the STATE. Necessary contacts and meetings with agencies, groups or
individuals shall be coordinated through the STATE. The CONSULT-
ANT shall attend coordination, progress and presentation meetings with
the STATE or such Federal, Community, City or County officials, groups
or individuals as may be requested by the STATE. The STATE will
provide the CONSULTANT sufficient notice prior to meetings requiring
CONSULTANT participation. The minimum number of hours or days
notice required shall be agreed to between the STATE and the CONSULT-
ANT and shown in Exhibit "B" attached hereto and made part of this
AGREEMENT. The CONSULTANT shall prepare a monthly progress
report, in a form approved by the STATE, that will outline in written and
graphical form the various phases and the order of performance of the work
in sufficient detail so that the progress of the work can easily be evaluated.
Goals for Disadvantaged Business Enterprises (DBE), Minority Business
Enterprises (MBE), and Women Business Enterprises (WBE) if required,
shall be shown on the heading of this AGREEMENT. If D/M/WBE firms
are utilized, the amounts authorized to each form and their certification
number will be shown on Exhibit "E". All reports, PS&E materials and
other data, furnished to the CONSULTANT by the STATE shall be
returned. All designs, drawings, specifications, documents, and other
work products prepared by the CONSULTANT prior to completion or
termination of this AGREEMENT are instruments of service for this
PROIJECT and are property of the STATE. Reuse by the STATE or by
others acting through on behalf of the STATE of any such instruments of
service, not occurring as part of this PROJECT, shall be without liability
or legal exposure to the CONSULTANT.

v
Time for Beginning and Completion
The CONSULTANT shall not begin any work under the terms of this
AGREEMENT until authorized in writing by the STATE. All work under
this AGREEMENT shall be completed by the date shown in the heading
of this AGREEMENT under completion date.

The established completion time shall not be extended because of any
delays attributable to the CONSULTANT, but may be extended by the
STATE, in the event of a delay attributable to the STATE, or because of
unavoidable delays caused by an act of GOD or governmental actions or
other conditions beyond the control of the CONSULTANT. A prior
supplemental agreement issued by the STATE is required to extend the
established completion time.

v
Payment

The CONSULTANT shall be paid by the STATE for completed work and
services rendered under this AGREEMENT as provided hereinafter. Such
payment shall be full compensation for work performed or services
rendered and for all labor, materials, supplies, equipment, and incidentals
necessary to complete the work specified in Section I, "Scope of Work".
The CONSULTANT shall conform with all applicable portions of 48 CFR
31. The estimate in support of the lump sum amount is attached hereto as
Exhibit "C" and hereby made part of this AGREEMENT.

A. Lump Sum Agreement: Payment for all consulting services for this
project shall be on the basis of a lump sum amount as shown in the
heading of this AGREEMENT.

1. ManagementReserve Fund: The STATE may desire to establish
aManagement Reserve Fund to provide the Agreement Admin-
istrator the flexibility of authorizing additional funds to the
AGREEMENT for allowable unforeseen costs, or reimbursing
the CONSULTANT for additional work beyond that already
defined in this AGREEMENT. Such authorization(s) shall bein
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serve Fund is shown in the heading of the AGREEMENT. This
fund may be replenished in a subsequent supplemental agree-
ment. Any changes requiring additional costs in excess of the
"Management Reserve Fund” shall be made in accordance with
Section XIV, "Extra Work".

2. Maximum Total Amount Payable: The Maximum Total Amount
Payable, by the STATE to the CONSULTANT under this
AGREEMENT, shall not exceed the amount shown in the
heading of this AGREEMENT. The Maximum Total Amount
Payable is comprised of the Lump Sum Amount and the Man-
agement Reserve Fund. The Maximum Total Amount Payable
does not include payment for extra work as stipulated in Section
X1V, "Extra Work."

B.  Monthly Progress Payments: Partial payments may be made upon
request of the CONSULTANT to cover the percentage of work
completed, and are not to be more frequent than one (1) per month. To
provide a means of verifying the invoiced salary costs for the
CONSULTANT's employees, the STATE may conduct employee
interviews. These interviews may consist of recording the names,
titles, salary rate and present duties of those employees performing
work on the PROJECT at the time of the interview.

C. Final Payment: Final payment of any balance due the CONSULT-
ANT of the gross amount earned will be made promptly upon its
verification by the STATE after the completion of the work under this
AGREEMENT, contingent upon receipt of all PS&E, plans, maps,
notes, reports and other related documents which are required to be
furnished under this AGREEMENT. Acceptance of such final
payment by the CONSULTANT shall constitute a release of all
claims for payment which the CONSULTANT may have against the
STATE unless such claims are specifically reserved in writing and
transmitted to the STATE by the CONSULTANT prior to its accep-
tance. Said final payment shall not, however, be a bar to any claims
that the STATE may have against the CONSULTANT or to any
remedies the STATE may pursue with respect to such claims.

The payment of any billing will not constitute agreement as to the
appropriateness of any item and that at the time of final audit, all
required adjustments will be made and reflected in a final payment.
In the event that such final audit reveals an overpayment to the
CONSULTANT, the CONSULTANT agrees to refund such over-
payment to the STATE within thirty (30) days of notice if any such
payment. Such refund shall not constitute a waiver by the CON-
SULTANT for any claims relating to the validity of a finding by the
STATE of overpayment. The CONSULTANT has twenty (20) days
after receipt of the final POST AUDIT to begin the appeal process to
the STATE for audit findings.

D. Inspection of Cost Records: The CONSULTANT and his/her sub-
consultants shall keep available for inspection by representatives of
the STATE and the United States, for a period of three (3) years after
final payment, the cost records and accounts pertaining to this
AGREEMENT and all items related to or bearing upon these records
with the following exception: if any litigation, claim or audit arising
outof, in connection with, or related to this contract is initiated before
the expiration of the three year period, the cost records and accounts
shall be retained until such litigation, claim, or audit involving the
records is completed.

VI
Subcontracting
The STATE permits subcontracts for those items of work as shown in
Exhibit "D" to this AGREEMENT.
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Compensation for this subconsultant work shall be based on the cost
factors shown on Exhibit "D", attached hereto and by this reference made
a part of this AGREEMENT.

The work of the subconsultants shall not exceed its maximum amount
payable unless a prior written approval has been issued by the STATE.

All reimbursable direct labor, overhead, direct non-salary costs and fixed
fee costs for the subconsultant shall be substantiated in the same manner
asoutlined in Section V. All subcontracts exceeding $10,000 in cost shall
contain all applicable provisions of this AGREEMENT.

The CONSULTANT shall not subcontract for the performance of any
work under this AGREEMENT without prior written permission of the
STATE. No permission for subcontracting shall create, between the
STATE and subcontractor, any contract or any other relationship.

viI
Employment
The CONSULTANT warrants that he/she has not employed or retained
any company or person, other than a bona fide employee working solely for
the CONSULTANT, to solicit or secure this contract, and that it has not
paid or agreed to pay any company or person, other than a bona fide
employee working solely for the CONSULTANT, any fee, commission,
percentage, brokerage fee, gift, or any other consideration, contingent
upon or resulting from the award or making of this contract. Forbreach or
violation of this warrant, the STATE shall have the right to annul this
AGREEMENT without liability, or in its discretion, to deduct from the
AGREEMENT price or consideration or otherwise recover the full amount
of such fee, commission, percentage, brokerage fee, gift, or contingent fee.

Any and all employees of the CONSULTANT or other persons while
engaged in the performance of any work or services required of the
CONSULTANT under this AGREEMENT, shall be considered employ-
ees of the CONSULTANT only and not of the STATE, and any and all
claims that may or might arise under any Workmen’s compensation Act on
behalf of said employees or other persons while so engaged, and any and
all claims made by a third party as a consequence of any act or omission
on the part of the CONSULTANT’s employees or other persons while so
engaged on any of the work or services provided to be rendered herein,
shall be the sole obligation and responsibility of the CONSULTANT.

The CONSULTANT shall not engage, on a full or part time basis, or other
basis, during the period of the contract, any professional or technical
personnel who are, or have been, at any time during the period of the
contract, in the employ of the United States Department of Transportation
orthe STATE, except regularly retired employees, without written consent
of the public employer of such person.

Vil
Nondiscrimination

The CONSULTANT agrees not to discriminate against any client, em-
ployee or applicant for employment or for services because of race, creed,
color, national origin, marital status, sex, age or handicap except forabona
fide occupational qualification with regard to, but not limited to the
following: employment upgrading, demotion or transfer, recruitment or
any recruitment advertising, a layoff or terminations, rates of pay or other
forms of compensation, selection for training, rendition of services. The
CONSULTANT understands and agrees that if it violates this provision,
this AGREEMENT may be terminated by the STATE and further that the
CONSULTANT shall be barred from performing any services for the
STATE now or in the future unless a showing is made satisfactory to the
STATE that discriminatory practices have terminated and that recurrence
of such action is unlikely.

During the performance of this contract, the CONSULTANT, for itself, its
assignees and successors in interest agrees as follows:
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A.

Compliance With Regulations: The CONSULTANT shall comply
with all Regulations of the United States Department of Transporta-
tion relative to Civil Rights, with specific reference to Title 49 Code
of Federal Regulations (CFR) Part 21, 23 CFR 710.405(b) and Title
Vlofthe civil Rights Act of 1964, as amended. The CONSULTANT
shall comply with the American Disabilities Act of 1992, as amended.

Nondiscrimination: The CONSULTANT, with regard to the work
performed by it during the contract, shall not discriminate on the
grounds of race, creed color, sex, age, marital status, national origin
or handicap except for a bona fide occupational qualification in the
selection and retention of subconsultants, including procurements of
materials and leases of equipment. The CONSULTANT shall not
participate either directly or indirectly in the discrimination prohib-
ited by Section 21.5 of the Regulations, including employment
practices when the contract covers a program set forth in Appendix 11
of the Regulations.

Solicitations for Subconsultants, Including Procurements of Materials
and Equipment: In all solicitations either by competitive bidding or
negotiation made by the CONSULTANT for work to be performed
under a subcontract, including procurements of materials or leases of
equipment, each potential subconsultant or supplier shall be notified
by the CONSULTANT of the CONSULTANT's obligations under
this contract and the Regulations relative to nondiscrimination on the
grounds of race, creed, color, sex, age, marital status, national origin
and handicap.

Information and Reports: The CONSULTANT shall provide all
information and reports required by the Regulations, or directives
issued pursuant thereto, and shall permit access to its books, records,
accounts, other sources of information, and its facilities as may be
determined by the STATE to be pertinent to ascertain compliance
with such Regulations or directives. Where any information required
of the CONSULTANT is in the exclusive possession of another who
fails or refuses to furnish this information the CONSULTANT shall
so certify to the STATE, or the United States Department of Trans-
portation as appropriate, and shall set forth what efforts it has made
to obtain the information.

Sanctions for Noncompliance: Inthe event of the CONSULTANT’s
noncompliance with the nondiscrimination provisions of this con-
tract, the Department of Transportation shall impose such contract
sanctions as it or the Federal Highway Administration may determine
to be appropriate, including, but not limited to:

1. Withholding of payments to the CONSULTANT under the
contact until the CONSULTANT complies, and/or

2. Cancellation, termination or suspension of the contract, in whole
or in part.

Incorporation of Provisions: The CONSULTANT shall include the
provisions of paragraphs (A) through (G) in every subcontract,
including procurements of materials and leases of equipment, unless
exempt by the Regulations or directives issued pursuant thereto. The
CONSULTANT shall take such action with respect to any subconsul-
tant or procurement as the STATE or the Federal Highway Adminis-
tration may direct as a means of enforcing such provisions including
sanctions for noncompliance; provided, however, that, in the event a
CONSULTANT becomes involved in, or is threatened with, litiga-
tion with a subconsultant or supplier as a result of such direction, the
CONSULTANT may request the STATE to enter into such litigation
to protect the interests of the STATE, and in addition, the CONSULT-
ANT may request the United States to enter into such litigation to
protect the interests of the United States.
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Compensation for this subconsultant work shall be based on the cost
factors shown on Exhibit "D", attached hereto and by this reference made
a part of this AGREEMENT.

The work of the subconsultants shall not exceed its maximum amount
payable unless a prior written approval has been issued by the STATE.

All reimbursable direct labor, overhead, direct non-salary costs and fixed
fee costs for the subconsultant shall be substantiated in the same manner
as outlined in Section V. All subcontracts exceeding $10,000 in cost shall
contain all applicable provisions of this AGREEMENT.

The CONSULTANT shall not subcontract for the performance of any
work under this AGREEMENT without prior written permission of the
STATE. No permission for subcontracting shall create, between the
STATE and subcontractor, any contract or any other relationship.

vii
Employment
The CONSULTANT warrants that he/she has not employed or retained
any company or person, other than abona fide employee working solely for
the CONSULTANT, to solicit or secure this contract, and that it has not
paid or agreed to pay any company or person, other than a bona fide
employee working solely for the CONSULTANT, any fee, commission,
percentage, brokerage fee, gift, or any other consideration, contingent
upon or resulting from the award or making of this contract. For breach or
violation of this warrant, the STATE shall have the right to annul this
AGREEMENT without liability, or in its discretion, to deduct from the
AGREEMENT price or consideration or otherwise recover the full amount
of such fee, commission, percentage, brokerage fee, gift, or contingent fee.

Any and all employees of the CONSULTANT or other persons while
engaged in the performance of any work or services required of the
CONSULTANT under this AGREEMENT, shall be considered employ-
ees of the CONSULTANT only and not of the STATE, and any and all
claims that may or might arise under any Workmen’s compensation Act on
behalf of said employees or other persons while so engaged, and any and
all claims made by a third party as a consequence of any act or omission
on the part of the CONSULTANT’s employees or other persons while so
engaged on any of the work or services provided to be rendered herein,
shall be the sole obligation and responsibility of the CONSULTANT.

The CONSULTANT shall not engage, on a full or part time basis, or other
basis, during the period of the contract, any professional or technical
personnel who are, or have been, at any time during the period of the
contract, in the employ of the United States Department of Transportation
orthe STATE, except regularly retired employees, without written consent
of the public employer of such person.

VI
Nondiscrimination

The CONSULTANT agrees not to discriminate against any client, em-
ployee or applicant for employment or for services because of race, creed,
color, national origin, marital status, sex, age or handicap except for abona
fide occupational qualification with regard to, but not limited to the
following: employment upgrading, demotion or transfer, recruitment or
any recruitment advertising, a layoff or terminations, rates of pay or other
forms of compensation, selection for training, rendition of services. The
CONSULTANT understands and agrees that if it violates this provision,
this AGREEMENT may be terminated by the STATE and further that the
CONSULTANT shall be barred from performing any services for the
STATE now or in the future unless a showing is made satisfactory to the
STATE that discriminatory practices have terminated and that recurrence
of such action is unlikely.

During the performance of this contract, the CONSULTANT, for itself, its
assignees and successors in interest agrees as follows:
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A,

Compliance With Regulations: The CONSULTANT shall comply
with all Regulations of the United States Department of Transporta-
tion relative to Civil Rights, with specific reference to Title 49 Code
of Federal Regulations (CFR) Part 21, 23 CFR 710.405(b) and Title
Vlofthe civil Rights Act of 1964, as amended. The CONSULTANT
shall comply with the American Disabilities Act of 1992, as amended.

Nondiscrimination: The CONSULTANT, with regard to the work
performed by it during the contract, shall not discriminate on the
grounds of race, creed color, sex, age, marital status, national origin
or handicap except for a bona fide occupational qualification in the
selection and retention of subconsultants, including procurements of
materials and leases of equipment. The CONSULTANT shall not
participate either directly or indirectly in the discrimination prohib-
ited by Section 21.5 of the Regulations, including employment
practices when the contract covers a program set forth in Appendix I
of the Regulations.

Solicitations for Subconsultants, Including Procurements of Materials
and Equipment: In all solicitations either by competitive bidding or
negotiation made by the CONSULTANT for work to be performed
under a subcontract, including procurements of materials or leases of
equipment, each potential subconsultant or supplier shall be notified
by the CONSULTANT of the CONSULTANTs obligations under
this contract and the Regulations relative to nondiscrimination on the
grounds of race, creed, color, sex, age, marital status, national origin
and handicap.

Information and Reports: The CONSULTANT shall provide all
information and reports required by the Regulations, or directives
issued pursuant thereto, and shall permit access to its books, records,
accounts, other sources of information, and its facilities as may be
determined by the STATE to be pertinent to ascertain compliance
with such Regulations or directives. Where any information required
of the CONSULTANT is in the exclusive possession of another who
fails or refuses to furnish this information the CONSULTANT shall
so certify to the STATE, or the United States Department of Trans-
portation as appropriate, and shall set forth what efforts it has made
to obtain the information.

Sanctions for Noncompliance: Inthe eventof the CONSULTANT's
noncompliance with the nondiscrimination provisions of this con-
tract, the Department of Transportation shall impose such contract
sanctions as it or the Federal Highway Administration may determine
to be appropriate, including, but not limited to:

1. Withholding of payments to the CONSULTANT under the
contact until the CONSULTANT complies, and/or

2. Cancellation, termination or suspension of the contract, in whole
or in part.

Incorporation of Provisions: The CONSULTANT shall include the
provisions of paragraphs (A) through (G) in every subcontract,
including procurements of materials and leases of equipment, unless
exempt by the Regulations or directives issued pursuant thereto. The
CONSULTANT shall take such action with respect to any subconsul-
tant or procurement as the STATE or the Federal Highway Adminis-
tration may direct as a means of enforcing such provisions including
sanctions for noncompliance; provided, however, that, in the event a
CONSULTANT becomes involved in, or is threatened with, litiga-
tion with a subconsultant or supplier as a result of such direction, the
CONSULTANT may request the STATE to enter into such litigation
to protect the interests of the STATE, and in addition, the CONSULT-
ANT may request the United States to enter into such litigation to
protect the interests of the United States.
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G. Unfair Employment Practices: The CONSULTANT shall comply
withRCW 49.60.180 and Executive Order number E.O 77-13 of the
Governor of the State of Washington which prohibit unfair employ-
ment practices.

IX
Termination of Agreement
Therightis reserved by the STATE to terminate this AGREEMENT at any
time upon ten (10) days written notice to the CONSULTANT.

Inthe event this AGREEMENT is terminated by the STATE other than for
default on the part of the CONSULTANT, a final payment shall be made
to the CONSULTANT which, when added to any payments previously
made, shall total the same percentage of the Lump Sum Amount as the
work completed at the time of termination is to the total work required for
the PROJECT. In addition, the CONSULTANT shall be paid for any
authorized extra work completed.

No payment shall be made for any work completed after ten days following
receipt by the CONSULTANT of the Notice to terminate. If the accumu-
lated payment made to the CONSULTANT prior to Notice of Termination
exceeds the total amount that would be due when computed as set forth
herein above, then no final payment shall be due and the CONSULTANT
shall immediately reimburse the STATE for any excess paid.

If the services of the CONSULTANT are terminated by the STATE for
default on the part of the CONSULTANT, the above formula for payment
shall not apply.

In such an event, the amount to be paid shall be determined by the STATE
with consideration given to the actual costs incurred by the CONSULT-
ANT inperforming the work to the date of termination, the amount of work
originally required which was satisfactorily completed to date of termina-
tion, whether that work is in a form or a type which is usable to the STATE
atthe time of termination; the cost to the STATE of employing another firm
to complete the work required and the time which maybe required to do so,
and other factors which affect the value to the STATE of the work
performed at the time of termination. Under no circumstances shall
payment made under this subsection exceed the amount which would have
been made using the formula set forth in the previous paragraph.

If it is determined for any reason that the CONSULTANT was not in
default or that the CONSULTANT’s failure to perform is without the
CONSULTANT's or it’s employee’s default or negligence, the termina-
tion shall be deemed to be a termination for the convenience of the STATE
in accordance with the provision of this AGREEMENT.

In the event of the death of any member, partner or officer of the
CONSULTANT or any of its supervisory personnel assigned to the
project, or, dissolution of the partnership, termination of the corporation,
or disaffiliation of the principally involved employee, the surviving
members of the CONSULTANT hereby agree to complete the work under
the terms of this AGREEMENT, if requested to do so by the STATE. The
subsection shall not be a bar to renegotiation of the AGREEMENT
between the surviving members of the CONSULTANT and the STATE,
if the STATE so chooses.

In the event of the death of any of the parties listed in the previous
paragraph, should the surviving members of the CONSULTANT, with the
STATE’s concurrence, desire to terminate this AGREEMENT, payment
shall be made as set forth in the second paragraph of this section.

Payment for any part of the work by the STATE shall not constitute a
waiver by the STATE of any remedies of any type it may have against the
CONSULTANT for any breach of this AGREEMENT by the CONSULT-
ANT, or for failure of the CONSULTANT to perform work required of it
by the STATE. Forbearance of any rights under the AGREEMENT will
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not constitute waiver of entitlement to exercise those rights with respect to
any future act or omission by the CONSULTANT.

X
Changes of Work

The CONSULTANT shall make such changes and revisions in the com-
plete work of this AGREEMENT as necessary to correct errors appearing
therein, when required to do so by the STATE, without additional compen-
sation thereof. Should the STATE find it desirable for its own purposes to
have previously satisfactorily completed work or parts thereof changed or
revised, the CONSULTANT shall make such revisions as directed by the
STATE. This work shall be considered as Extra Work and will be paid for
as herein provided under Section XIV.

XI
Disputes

Any dispute concerning questions of fact in connection with the work not
disposed of by AGREEMENT between the CONSULTANT and the
STATE shall be referred for determination to the Secretary of Transpor-
tation of the Washington State Department of Transportation, whose
decision in the matter shall be final and binding on the parties of this
AGREEMENT, provided however, that if an action is brought challenging
the Secretary's decision, that decision shall be subject to de novo judicial
review. If the parties to this AGREEMENT mutually agree, disputes
concerning alleged design errors will be conducted under the procedures
found in the Washington State Department of Transportation Consultant
Service's Procedures Manual M27-50 and revisions thereto.

X1
Venue, Applicable Law and Personal Jurisdiction

In the event that either party deems it necessary to institute legal action or
proceedings to enforce any right or obligation under this AGREEMENT,
the parties hereto agree that any such action shall be initiated in the
Superior court of the State of Washington, situated in Thurston County.
The parties hereto agree that all questions shall be resolved by application
of Washington law and that the parties to such action shall have the right
of appeal from such decisions of the Superior court in accordance with the
laws of the State of Washington. The CONSULTANT hereby consents to
the personal jurisdiction of the Superior court of the State of Washington,
situated in Thurston County.

X111
Legal Relations
The CONSULTANT shall comply with all Federal, State, and local laws
and ordinances applicable to the work to be done under this AGREE-
MENT. This contract shall be interpreted and construed in accord with the
laws of Washington.

The CONSULTANT shall indemnify and hold the STATE and its officers
and employees harmless from and shall process and defend at its own
expense all claims, demands, or suits at law or equity arising in whole or
in part from the CONSULTANT’s negligence or breach of any of its
obligations under this AGREEMENT; provided that nothing herein shall
require a CONSULTANT to indemnify the STATE against and hold
harmless the STATE from claims, demands or suits based solely upon the
conduct of the STATE, its agents, officers and employees; and provided
further thatif the claims or suits are caused by or result from the concurrent
negligence of (a) the CONSULTANT"s agents or employees and (b) the
STATE, its agents, officers and employees, this indemnity provision with
respect to (1) claims or suits based upon such negligence (2) the costs to
the STATE of defending such claims and suits shall be valid and enforce-
able only to the extent of the CONSULTANT’s negligence or the negli-
gence of the CONSULTANT’s agents or employees.

The CONSULTANT's relation to the STATE shall be at all times as an
independent contractor.
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The CONSULTANT specifically assumes potential liability for actions
brought by the CONSULTANT's own employees against the STATE and,
solely for the purpose of this indemnification and defense, the CONSULT-
ANT specifically waives any immunity under the state industrial insurance
law, Title 51 RCW.

Unless otherwise specified in the AGREEMENT, the STATE shall be
responsible for administration of construction contracts, if any, on the
project. Subject to the processing of an acceptable, supplemental agree-
ment, the CONSULTANT shall provide on-call assistance to the STATE
during contract administration. By providing such assistance, the CON-
SULTANT shall assume no responsibility for: proper construction tech-
niques, job site safety, or any construction contractor's failure to perform
its work in accordance with the contract documents.

The CONSULTANT shall obtain and keep in force during the terms of the
AGREEMENT, or as otherwise required, the following insurance with
companies or through sources approved by the State Insurance Commis-
sioner pursuant to RCW 48.

Insurance Coverage

A. Worker’s compensation and employer's liability insurance as re-
quired by the STATE.

B. Commercial general liability and property damage insurance in an
aggregate amount not less than two million dollars ($2,000,000) for
bodily injury, including death and property damage. The per occur-
rence amount shall not exceed one million dollars ($1,000,000).

C. Vehicle liability insurance for any automobile used in an amount not
less than a one million dollar ($1,000,000) combined single limit.
(Applicable only if CONSULTANT is using WSDOT vehicle.)

Excepting the Worker's Compensation Insurance and any Professional
Liability Insurance secured by the CONSULTANT, the State of Washing-
ton, Department of Transportation shall be named on all policies as an
additional insured. The CONSULTANT shall furnish the STATE with
verification of insurance and endorsements required by the AGREE-
MENT. The STATE reserves the right to require complete, certified
copies of all required insurance policies at any time.

All insurance shall be obtained from an insurance company authorized to
do business in the State of Washington. The CONSULTANT shall submit
a verification of insurance as outlined above within fourteen (14) days of
the execution of this AGREEMENT to:

Consultant Administrator

Washington State Department of Transportation
Transportation Building

P.O. Box 47323

Olympia, WA 98504-7323

No cancellation of the foregoing policies shall be effective without thirty
(30) days prior notice to the STATE Consultant Service's Office.

The CONSULTANT's professional liability to the STATE shall be limited
tothe amount payable under this AGREEMENT or one million ($1,000,000)
dollars, whichever is the greater. In no case shall the CONSULTANT's
professional liability to third parties be limited in any way.

The STATE will pay no progress payments under Section V until the
CONSULTANT has fully complied with this section. This remedy is not
exclusive; and the STATE may take such other action as is available to it
under other provisions of this AGREEMENT, or otherwise in law.
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X1V
Extra Work
A. The STATE may at any time, by written order, make changes
within the general scope of the AGREEMENT in the services to
be performed.

B. Ifany such change causes an increase or decrease in the estimated
cost of, or the time required for, performance of any part of the
work under this AGREEMENT, whether or not changed by the
order, or otherwise affects any other terms and conditions of the
AGREEMENT, the STATE shall make an equitable adjustmentin
the (1) maximum amount payable; (2) delivery or completion
schedule, orboth; and (3) other affected terms and shall modify the
AGREEMENT accordingly.

C. The CONSULTANT must submit its “request for equitable
adjustment” (hereafter referred to as claim) under this clause
within thirty (30) days from the date of receipt of the written order.
However, if the STATE decides that the facts justify it, the
STATE may receive and act upon a claim submitted before final
payment of the AGREEMENT.

D. Failure to agree to any adjustment shall be a dispute under the
Disputes clause. However nothing in this clause shall excuse the
CONSULTANT from proceeding with the AGREEMENT as
changed.

E. Notwithstanding the terms and condition of paragraphs (a) and (b)
above, the maximum amount payable for this AGREEMENT,
shall not be increased or considered to be increased except by
specific written supplement to this AGREEMENT.

XV
Endorsement of Plans
The CONSULTANT shall place his endorsement on all plans, estimates
or any other engineering data furnished by him.

XVI
Federal Review
The Federal Highway Administration shall have the right to participate
in the review or examination of the work in progress.

Xvil
Certification of the Consultant and the State
Attached hereto as Exhibit “A-1”, are the Certifications of the
CONSULTANT and the STATE, Exhibit “A-2" Certification regard-
ing debarment, suspension and other responsibility matters - primary
covered transactions, Exhibit "A-3" Certification regarding the restric-
tions of the use of Federal funds for lobbying and Exhibit "A-4"
Certificate of Current Cost or Pricing Data. Exhibits "A-3" and "A-4"
are only required in AGREEMENTS over $100,000.

XVIII
Complete Agreement

This document and referenced attachments contains all covenants,
stipulations and provisions agreed upon by the parties. No agent, or
representative of either party has authority to make, and the parties shall -
not be bound by or be liable for, any statement, representation, promise
or agreement not set forth herein. No changes, amendments, or
modifications of the terms hereof shall be valid unless reduced to
writing and signed by the parties as an amendment to this AGREE-
MENT.
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XIX
Execution and Acceptance
This AGREEMENT may be simultaneously executed in several counterparts, each of which shall be deemed to be an original having identical legal
effect. The CONSULTANT does hereby ratify and adopt all statements, representations, warranties, covenants, and agreements contained in the

proposal, and the supporting materials submitted by the CONSULTANT, and does hereby accept the AGREEMENT and agrees to all of the terms
and conditions thereof.

In witness whereof, the parties hereto have executed this AGREEMENT as of the day and year first above written.

WASHINGTON STATE DEPARTMENT OF
TRANSPORTATION

By By

Assistant Secretary for the
Environmental and Engineering Service Center

Any modification, change or reformation of this AGREEMENT shall require approval as to form by the Office of the Attorney General.
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